


THE CENTRAL LAW JOURNAL, 


217 








The Central Law Journal, 





ST. LOUIS, MARCH 11, 1881. 





CURRENT TOPICS. 


The bill for the establishment of a commis- 
sion to relieve the docket of the Supreme 
Court of Missouri has failed. The Senate, 
however, has passed a new measure, intended 
to effect the same object. It is now proposed 
to increase (by constitutional amendment) 
the number of the members of the Supreme 
Court from five to six, and to provide for the 
division of the court into two branches, and 
to enlarge the jurisdiction of the St. Louis 
Court of Appeals, making it practically a 
court of final resort, within its territorial ju- 
risdiction. It is thought that the division of 
the court into two branches of three members 
each, will enable it to try twice as many cases 
as at present; while the enlargement of the 
jurisdiction of the Court of Appeals will have 
a tendency to lessen the number of causes 
upon the Supreme Court’s docket. 

We have never approved of the commission, 
which is indeed a miserable make-shift for 
gaining a temporary relief from an evil which 
proceeds from several defects in the judicial 
system itself, and which should be remedied 
by a reorganization of the system. A divis- 
ion of the court into two branches, however, 
while not obnoxious to the objection of being 
a mere temporary expedient, still is subject to 
grave objections ; the most obvious of which 
is, that under such an arrangement, the de- 
cisions of the two divisions would inevitably 
conflict with each other, and thus be pro- 
ductive of great confusion and many perplex- 
ing questions. We would suggest, too, (albeit 
with due reverence) that the Missouri Su- 
preme Court has not, in the course of its 
history, made for itself such a reputation for 
sound views of the law and judicial discre- 
tion, as to justify the law-making power in 
putting it into such a trying position, the 
natural result of which would be, that one 
wing might follow one set of conflicting pre- 
cedents of the court, and the other wing an- 
other set, and thus continue to add precedent 
to precedent in two diverging lines, until the 
eourt was again consolidated. 
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We have just received a copy of the con- 
stitution and by-laws of the Missouri Bar 
Association organized at the convention 
of the State bar which assembled in De- 
cember last at Kansas City, for the pur- 
pose of devising a method of relief for the 
overcrowded docket of the Supreme Court. 
The organization is simple and well adapted 
to further the purposes of such bodies. 
The standing committees are upon ‘‘Juris- 
prudence and Law Reform;’’ Judicial Ad- 
ministration and Remedial Procedure ;’’ 
‘‘Legal Education and Admissions to the 
Bar:’’ *“‘Commercial Law;’’ ‘‘Publications’’ 
and ‘‘Grievances.’’ 

In the nature of things the bar has always 
exercised, and will continue to exercise, a 
potent influence on the course of legislation. 
But such influence is far more likely to be 
beneficial in its consequences, if it come as 
the result of the deliberations of a body, 
composed of the leading lawyers of the State, 
than if itis the mere expression of the individ- 
ual weight and influence of such lawyers as 
happen to be in the general assembly from 
time to time. It is to be hoped that the profes- 
sion throughout the State will follow the ex- 
ample of their brethren elsewhere, aud take 
such a live interest in this organization and 
its proceedings, as to make it an unquestion- 
able success. 


Another decision has been added to the 
tangled mass of conflicting adjudications on 
the miscegnation question. Judge Wood in 
the Federal Circuit Court for Texas, recently 
held the statute of that State forbidding the 
marriage of a white person with a negro, un- 
constitutional and void, as being opposed 
to the Fourteenth Amendment to the Consti- 
tution of the United States, and ordered a 
writ of habeas corpus in the case of Francois, a 


white man, confined in the Texas peni- 
tentiary under sentence of the State 
court for marrying a negro woman. This 


decision is opposed to the doctrine of the 
State court in the cases of Frasher v. State, 
3 ‘Tex. App. 276, s. c. 30 Am. Rep. 131, and 
Francois v. State, 4 Tex. L. J. 35. See the 
case of Hovey v. Clark (37 Tex. 696), de- 
cided in 1869, in which the statute was held 
unconstitutional by the State Supreme Court. 
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This case was overruled in Clements v. 
Crawford (42 Tex. 601), decided in 1875. 
See also, Green v. State, 58 Ala. 190; s. c. 
29 Am. Rep. 739; In re Kinney, 30 Gratt. 
858; State v. Bell, 7 Baxter, 12; State v. 
Gibson, 36 Ind. 389; Medway v. Needham, 
16 Mass. 157; Dickerson v. Brown, 49 
Miss. 357; North Carolina v. Kennedy, 4 
Cent. L. J. 391; North Carolina v. Ross, 4 
Cent. L. J. 392; Texas v. Webb, 4 Cent. L. 


J. 588; Ex parte Hobbs, 1 Woods, C. C. 537 ;° 


Scott v. Stace, 39 Ga. 321; and see 5 Cent. 
L. J. 2, and 149; and 6 Cent. L. J. 1. 








NEGLIGENCE AS AFFECTED BY CUS- 
TOM. 
II. 

In Pennsylvania Coal Company v. Sander- 
son, determined in the Supreme Court of 
Pennsylvania in May last, a coal company 
had pumped from its mines a quantity of 
water, which polluted a previously pure 
stream of the plaintiffs, into which it found 
its way. In an action therefor, it was con- 
tended by the defendant that the customary 
mode of disposing of water pumped from the 
mines in that region had always been to allow 
it to flow into the adjacent natural water-cours- 
es; and proof of such a custom was offered. 
But it was held in the Supreme Court that the 
custom would not help the defendant, and 
was of no effect for three distinct reasons. 
**As a general custom,’ said Gordon, J., ‘‘it 
lacks the necessary age, for the beginning of 
deep coal mining in the regions above named, 
is quite within the memory of men yet living. 
Wanting this, it fails in a particular essential 
to the establishment of such a custom.) But 
more fatal still to the defendant’s pretension, 
is the fact that the effort is thus to justify 
the disturbance of private property for the 
advancement of the private interests of the 
defendant corporation; and that, not under 
the plea of an ancient customary use, arising 
before the plaintiff acquired title, but of a 
general custom which would authorize the 
present injury or destruction of the rights of 
riparian owners. But a eustom such as this 
would not only be unreasonable, but also un- 


1 Jones v. Wagner, 16 P. F. Smith, 429. 





lawful, and therefore worthless. It is urged 
that mining can not be carried on without 
this outflow of acidulous water, hence of ne- 
cessity the neighboring streams must be 
polluted. This is true, and it is also true that 
coal mining would come to nothing without 
roads upon which to transport the coal after 
it is mined; therefore roads are necessary ; 
but it does not follow that for such purpose 
the land of an adjacent owner may be taken, 
or his right of way ineumbered, without com- 
pensation. If, indeed, the custom set up 
were to prevail, then, at least so far as coal- 
mining companies are concerned, there would 
be an abrogation of the 8th section, art. 16 
of the Constitution, which provides that ‘mu- 
nicipal and other corporations, invested with 
the privilege of taking private property for 
public use, shall make just compensation for 
property taken, injured or destroyed by 
the construction and enlargement of their 
works, highways or improvements.’ Not on- 
ly would we thus have a custom superior to 
the supreme law of the land, but one reaching 
even beyond the possible sovereignty of the 
State, in that it would empower private per- 
sons, for private purposes, to injure or de- 
stroy private property, and that without 
compensation. A custom such as this is 
radically bad, and can not be sustained.’’ Here 
we have the rule laid down, that a custom, to 
affect the general law of negligence, must, im 
the first place, be ancient; secondly, must be 
reasonable; and thirdly, must not conflict 
with the statutory law of the State. The first 
requisite is not essential in the case of the 
ordinary usages of trade; but the second and 
third are strictly required to support a usage 
which is introduced to affect legal rights and 
relations. The cases of Berg v. Chicago, etc. 
Railway Company ; Miller v. Pendleton ; Mau- 
ry v. Talmadge; Hibler v. McCarthy; Hill 
v. Portland, etc. Railway Company, and Good- 
enow v. Tyler, referred to elsewhere in this 
article, illustrate the second requisite; the 
cases of City of Champaign v. Patterson, and 
Cayzer v. Taylor, the third. 

The want of a fourth ingredient to the 
validity of a usage or custom, ¢. ¢., general- 
ity, rendered the custom set up in Couch vy. 
Watson Coal Company,? of no avail. The 
plaintiff was employed by the defendant in its 


2 46 Iowa, 17. 
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mine, and was injured while ascending the 
shaft in a cage from a drill which fell from a 
descending cage. He sought a recovery on 
the ground that the cages were defective, in 
not being supplied with bonnets or coverings. 
As tending to show that the cages were de- 
fectively constructed, and that the defendant 
was therefore guilty of negligence in using 
them, the plaintiff called a witness who testi- 
fied to having worked for many years in, coal 
mines in Wales and Pennsylvania, where 
steam machinery was used. He was there- 
upon asked: ‘What was the custom, or how 
was the machinery constructed—how were the 
cages constructed as to bonnets?’ To which 
he answered: ‘‘I only worked in one shaft.’’ 
He was then asked: ‘‘How was that, as to 
bonnets?’’ and replied: ‘*There was what we 
called bonnets, or covers, there im that one 
shaft.’’ In the Supreme Court, this evidence 
was held to have been improperly admitted. 
“Before a custom ean affect the rights of 
parties,’’ said the court, ‘‘it must be so gen- 
eral that a knowledge thereof by them may 
be presumed. For instance, before the de- 
fendant could be deemed guilty of negligence 
in the construction or use of the cages, the 
custom under which it was sought to make it 
liable, should be so general that the de- 
fendant could be presumed to have knowl- 
edge of its existence. The tact that bonj 
nets were used in one mine in Pennsyl- 
vania or Wales, had no tendency to prove 
the existence of such a custom there, much 
less here. Besides, mines, of necessity, must 
be of various depths, and what would be 
proper machinery for one, might not be 
for another. What is customary in Pennsyl- 
vania, may not be so here. If it had been 
shown that operators of mines in this State, 
similarly situated, and using substantially 
the same kind of machinery, generally con- 
structed cages with bonnets, it could be rea- 
sonably presumed that defendant had know- 
ledge of such custom, and the failure to do 
what was usual, and generally done by others 
in a similar business and under similar cir- 
cumstances, would have a tendency to show 
that these cages were improperly and negli- 
gently constructed.’’ 

Another essential element, that of notorie- 
ty, controlled the decision of the court in 
Berkshire Woolen Mills Company v. Proctor.* 

37 Cush. 417. 





The plaintiff’s agent went to Boston for the 
purpose of attending to a law suit, taking 
with him about one thousand dollars of their 
money to defray expenses. He put up at the 
Marlboro Hotel, which was kept by the de- 
fendant, on the 15th of October, 1849, and 
deposited the money in his trunk in his room, 
taking from it, from day to duy, small sums 
as he required them. On the 2d of Novem- 
ber, he counted his money, and found that he 
had exactly five hundred dollars, which he 
rolled up in a newspaper and placed at the 
bottom of his trunk, locking it. The day 
after he found that the lock had been picked 
and the money stolen. The plaintiff having 
brought an action for the amount of money 
stolen, the defendant, at the trial, in order to 
charge the agent with negligence in not taking 
the proper precautions to secure the money, 
introduced evidence of the custom of guests 
at their hotel, to deposit large sums of money 
and other valuable articles with the clerk, 
and in a safe provided by the proprietor for 
that purpose. The agent swore that he did 
not know of the custom. The defendant con- 
tended that he was nevertheless bound by 
the custom, and would be presumed in law to 
know it. But the court instructed the jury 
that if the plaintiff’s agent had knowledge of 
the custom of defendant’s hotel, the plaintiff 
would be bound by it; but that if he had no 
knowledge of the custom, the plaintiff would 
not be affected by it, unless he was wilfully 
ignorant of it. A judgment for the plaintiff 
was affirmed in the Supreme Court. ‘‘Proof 
of knowledge as a matter of fact,’’ said 
Fletcher, J., ‘‘is required in order to give ef- 
fect to any and all particular usages not of so 
general a nature as to furnish a presumption 
of knowledge. There certainly can be no 
legal presumption that every traveler who 
alights at an inn has knowledge of the partic- 
ular usages of that particular inn, of which 
there is no notice in avy way given to him.’’ 

But usages to excuse neglect have been re- 
jected in several cases. It has been held 
that a usage will not excuse a carrier for the 
neglect of any duty which he owes to a pas- 
senger. Thus in an action against a ferry- 
man for the loss of a horse and wagon while 
crossing a river on his ferry, it appeared that 
there was a chain at the forward end of the 
boat, which, if it had been fastened up, would 
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have prevented the accident. The defendant 
offered, but was not permitted to show, that 
it was the custom at the ferries on that river, 
to have a chain at the end of the boat, but 
only to put it up at the request of passengers. 
On appeal, the court held that the evidence 
of custom was rightly rejected. ‘The usage 
sought to be proved would not be a good 
usage if it prevailed; it would make the safe- 
ty of the passenger depend upon his own 
conduct, and not on the care and vigilance of 
the ferryman. If the putting up of the cha:n 
was a reasonable and proper precaution, it 
ought to be put up by the ferryman without a 
request; if it was not so, a request would not 
make it so.’** And where in an action against 
a stage coach proprietor, for an injury to a 
passenger, the negligence alleged being the 
overloading of the coach, the defendant of- 
fered to prove that it was the custom on that 
route, to carry as great a number of passen- 
gers as were on that particular coach at the 
time of the accident, the evidence was ruled 
to be inadmissible.® Similarly, where a num- 
ber of boxes of books and other property 
were stowed by a warehouseman on a wharf 
in close proximity to the water, and by rea- 
son of a sudden storm, that portion of the 
wharf was submerged and the goods were in- 
jured, it was held that evidence that it was 
defendant’s custom to store goods on the 
wharf, was properly excluded, as such a 
usage could not free kim from responsibility.§ 
In an action against a town for an injury 
caused by a defective bridge, the question as 
to how the particular bridge compared, as to 
safety and repair, with other bridges of like 
character on roads of like amount of travel, 
is irrelevant;’ and in an action against a 
railroad company for damages caused by fire 
from one of its locomotives, the issue being 
whether the defendant had used due caution 
and diligence in preventing the spread of the 
fire, evidence that it was not the usual prac- 
tice among railroads in that section of the 
country to employ watchmen, is inadmissible.® 
In an Alabama case where a quantity of cot- 
ton was ignited by a torchlight on the boat 
on which it was being carried, in a suit for its 


4 Miller v. Pendleton, 8 Gray, 547. 

5 Maury v. Talmadge, 2 McLean, 157. 

6 Merchants’, etc. Trans. Co. vy. Story, 50 Md. 5. 
7 Bliss vy. Inhabitants of Wilbraham, 8 Allen, 564. 
$Grand Trunk R. Coc. v. Richardson, 91 U. S. 454. 





loss the plaintiff asked an instruction that, 
if the torchlight had communicated the fire 
to the cotton, the latter being so near as to 


be exposed to the danger, this was negligence: 


and rendered the defendant liable, ‘‘although 
the jury should believe that it was usual for 
steamboats to carry torchlights,’’ which the 
court refused. This the Supreme Court held 
to be error, saying: ‘*The result would not 
be changed by the existence of a custom to 
carry torches at night. A custom which 
would authorize a carrier to carry a torch in 
such a manner as to endanger the cargo, 
would be violative of law and good faith, and 
could not receive judicial sanction. If a 
boat can not be run at night without the aid 
of torches carried in such a manner as to en- 
danger the cotton or freight, to stop is the 
plain duty of the carrier. Custom can not 
relieve from the obligation to bestow, even in 
guarding against the excepted danger from 
fire, reasonable care and diligence in taking 
care of the freight.’’? So, where the question 
was whether a railroad company had been 
negligent in blowing the whistles of locomo- 
tives at crossings so as to frighten horses, it 
was held incompetent to show a custom on 


other railroads to blow whistles in a similar 


way. ‘‘If all the railroads in the country,”’ 
it was said, ‘‘adopt any rule or custom which 
is unreasonable or dangerous and productive 
of injury, the generality of the custom can 
not, in a given case, in any degree, excuse or 
justify the act.’’2° And, therefore, where 
the negligence imputed to a railroad company 
was the failure to maintain a flagman at a 
crossing, the custom of other railroads in 
maintaining flagmen at crossings was ex- 
cluded.4 In an action against a city for an 
injury to a pedestrian caused by an opening 
in the sidewalk, it was ruled that the exist- 
ence of similar apertures, in various other 
parts of the city for a long period, did not 
show that the alleged defect was not one for 
which the city was liable, if any damage was 
occasioned thereby.!2 Therefore in a subse- 
quent case where the injury was from a de- 
fective crossing, and evidence of the manner’ 
in which other cities and towns of similar 


9 Hibler vy. McCartney, 31 Ala. 501. ‘ 

10 Hill v. Portland, ete. R. Co., 55 Me. 488; and, 
see, Gahagan v. Boston, etc. R. Co., 1 Allen, 187. 

1l Bailey v. New Haven, etc. R. Co., 107 Mass. 496. 

12 Bacon y. City of Boston, 3 Cush. 174. 
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size, character and circumstances constructed 
their sidewalks and crossings was offered and 
rejected, the Supreme Court said: ‘This 
evidence was properly refused, on the ground 
that the condition of like structures in other 
towns and cities is no criterion for the de- 
fendant. If other towns and cities choose 
to suffer such public necessities to be in an 
unsafe and dangerous condition, their negli- 
gence is no excuse or justification for the 
defendant. The city authorities of Cham- 
paign are to do their whole duty in the prem- 
ises as prescribed by law, with no reference 
to what may be done or left undone by the 
authorities of other cities.’’4% And a usage 
can not excuse an agent for any wilful neglect 
in securing the property of his principal.1* 
This principle is strictly applied where the 
negligence consists in not following the re- 
quirement of the statute law. A servant was 
injured by the explosion of a steam boiler in 
his master’s manufactory. A statute re- 
quired all steam boilers to be provided with 
a fusible safety plug. The defendant’s boiler 
was not so provided ; but in an action brought 
by the servant to recover damages for the in- 
juries, alleging that the injury was caused 
by the want of a proper gauge and similar 
appendages, the defendant sought to show 
that it was not customary among persons hav- 
ing in use such boilers as his, and in such es- 
tablishments as his, to use the fusible safety 
plugs, and asked an instruction that, if his 
boiler was supplied with all such appurte- 
nances and appliances for safety as such es- 
tablishments were ordinarily supplied with, 
he was not liable, even though, in fact, he 
did not have the boiler supplied with the 
statutory safety plug. In the Supreme Court 
it was ruled, that the court below had rightly 
held that a custom not to observe the law 
could not be shown.© In another case a 
railroad company was sued for a personal in- 
jury received by the plaintiff, through the 
carelessness of one of its servants in wheel- 
ing a crate of crockery along the platform of 
his freight house. The plaintiff had gone to 
the freight house to receive some goods of 
his employer, and while attending to this 
business, was injured by the crate of crockery 


13 City of Champaign v. Patterson, 50 IIl. 61. 
14 Sewall, J., in Goodenow v. Tyler, 7 Mass. 36; 5 
Am. Dec. 22. 





15 Cayzer v. Taylor, 10 Gray, 410. 


which was being moved by one Monneghan, 
a servant of the defendant, to another wagon. 
The crate had been in the freight house for 
the day preceding awaiting the owner, and 
the defendants contended that their duty was 
then at an end, and that they were not liable 
for the subsequent unauthorized act of Mon- 
neghan in moving it to the wagon, nor for any 
damage caused thereby. On the trial the 
plaintiff introduced evidence to show that it 
was the ordinary custom of Monneghan to 
move heavy articles from inside the freight 
house to the platform when they were called 
for, and deliver them there, and the judge 
instructed the jury that ‘if it was Monne- 
ghan’s ordinary custom, when heavy freight 
like this crate of crockery was called for by 
the eonsignees, after it had been deposited in 
the freight house, to remove it to the plat- 
form outside, then this would become the 
service of the defendants, even if their duty 
had ceased as to the delivery of the goods.’’ 
In the Supreme Court this instruction was 
held incorrect. ‘‘It is difficult to see,’’ said 
Smith, J., “chow, after the defendant’s duty 
had ceased as to the delivery of freight, any 
custom or practice of Monneghan’s in assist- 
ing consignees in removing or loading their 
goods, can affect the defendants. The de- 
fendants are only responsible for their ser- 
vant’s acts when acting within the line of his 
duty, and within the line of their duty to 
their consignees. When that duty has ended, 
they are no more responsible for his acts and 
damages, than for the acts and damages of 
any other person.’’?6 
Bradley v. People,’ belongs under the 

head of usages affecting the law of negli- 
gence, rejected by the courts, though in that 
case the evidence of custom was to show neg- 
ligence, not to excuse it. The defendants 
were indicted and convicted of maintaining a 
nuisance. ‘The nuisance was a powder house 
which was built of pine boards, and situated 
only eleven rods from a highway along which 
people were constantly passing. It contained 
several tons of powder, and one of the sides 
below the floor was left open. It was proved 
that people were in the habit of taking shel- 
ter from the rain under it, and on one occa- 
sion a man was seen smoking there. On the 


16 Jewell v. Railway, 55 N. H. 84. 
17 66 Barb. 72. 
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trial an artilleryman, who had been in charge 
of a government ordinance bureau, was asked 
to describe the ordinary mode of constructing 
powder magazines, and testified that they 
were constructed of earth, frames of heavy 
timber being first set in the ground; that no 
nails or iron was used in any part; that they 
were protected by outside and inside doors, 
and that no, person was permitted to enter 
them except in stocking feet. For the ad- 
mission of this evidence the conviction was 
reversed in the Supreme Court. The court 
thought that if the object of the testimony 
was to show that it was the duty of the de- 
fendants to build their powder house in the 
same way, it was incompetent; ‘‘for to hold 
that all dealers in gunpowder, who have occa- 
sion to keep it in quantities, are bound to 
construct their storehouses for that purpose 
in the same way that is deemed necessary in 
forts and arsenals, would virtually interdict 
the traffic in the article by private persons, 
who could not afford the expense necessary 
to comply with any such requirement.’’ 
Joun D. Lawson. 


A PHASE OF THE BURDEN OF PROOF IN 
ACTIONS ON PROMISSORY NOTES PAY- 
ABLE3TO BEARER. 

Whilst it is true that in an action upon a nego- 
tiable promissory note, whether payable to bear- 
er, indorsed in blank or specially indorsed to the 
plaintiff, the mere production of the note by the 
plaintiff (and proof that it is genuine, where, in- 
deed, such proof is necessary), establishes a 
prima facie case for him, so that he may then rest 
it (Daniel Neg. Instr., 2d ed., §812), yet there are 
cases where, in the subsequent proceedings, a dis- 
tinction should sometimes be made between notes 
indorsed in blank by the payee, or specially in- 
dorsed to the holder, and notes payable to bearer, 
or notes which, though differently drawn (as 
where made payable to the maker’s own order 
and by him indorsed, or where made payable toa 
fictitious payee), are, in effect, payable to bearer; 
in other words, between those notes which re- 
quire an indorsement other than that of the 
maker to transfer the legal title in them to a third 
person, and those which require no such interme - 
diate indorsement to effect that end. Let us sup- 
pose, for instance, that an action is brought upon 
a note payable to bearer. The plaintiff himself 
does not appear, but his attorney produces the 
note at the trial, introduces evidence to prove its 
genuineness, if such proof be required, and then 
rests his case. The defendant, not knowing, it 
may be, the identity of the person to whom he 
gave the note, then introduces evidence corre- 








sponding with the allegations in his plea or an- 
swer, showiug a want or failure of consideration, 
or some other defense which, in the absence of 
averment and provuf by the defendant that the 
plaintiff is not a bona fide purchaser without no- 
tice, would only be available as between the orig- 
inal parties, and then rests his case. Neither side, 
it will be observed, has introduced any evidence 
tending to show whether the plaintiff 1s or is not 
the original bearer of the note.. Does the coun- 
tervailing proof of the defendant impair the su- 
perior position which the plaintiff at first blush 
would seem to hold, and put him upon his proof, 
not indeed to show that he is a bona fide purchaser 
for value. which would be required if fraud in the 
inception of the note, or other defense available 
against third parties, were proved (Munroe v. 
Cooper, 5 Pick. 412; Clark v. Pease, 41 N. H. 
414), but to show that he is not the original bear- 
er of the note? And in the absence of such re- 
butting proof, is the defendant entitled to judg- 
ment? We think that he is. In the case of a note 
made by A, payable to the order of B, and by him 
specially indorsed to C, or indorsed in blank, 
upon which an action is brought by C, the pos- 
session of the note by C imports prima facie that 
he is the owner of it, and the production of such 
note shows at once that C, the plaintiff, is a per- 
son other than B, the payee. But in the case we 
are supposing, the note is made by A, payable to 
bearer, and an action is brought upon it in the 
name of C. Here, also, the possession of the note 
by C, or by his attorney representing him in the 
action, imports prima facie ownership in C, but its 
produciion does not show whether C is or is not 
the original bearer. That is a question of fact 
which must be determined either by evidence or 
by a presumption of law. But there can be no 
presumption that C is not the original bearer; for 
that would necessitate the absurd assumption that 
the origlnal bearer of such a note always in such 
a case transfers it, before action is brought, to a 
third person. If there is any presumption at all, 
it would be rather that C is the original bearer. 
For the law is, that if a note be shown to be the 
property of C, it must still be considered to be- 
long to C until B, by acquiring possession of it, 
raises the presumption, prima facie implied from 
such possession, that the latter has become the 
owner of it, or until a change in ownership is 
shown by other evidence; and the same rule must 
apply retrospectively as applies prospectively; so 
that, if C be shown to be the holder of a note, it 
must be considered, in the absence of any evi- 
dence tothe contrary appearing either upon or 
dehors the note, that C has been the holder since 
it was first issued by the maker. If the latter pre- 
sumption exists, then the evidence introduced by 
the defendant in the case we have supposed 
would require a judgment in his favor. But if 
there be no presumption at all, then it isa pure 
question of fact to be determined upon evidence. 
And the plaintiff, in lieu of invoking the pre- 
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sumption which exists in the case of the produc- 
tion of a note by one confessedly or apparently 
other than the original payee, must, in order to 
avoid the defense raised, prove himself to bea 
person other than the origin®] bearer. The 1 on- 
identity of the original bearer and himself is a 
fact which has become material to the plaintiff's 
case, and which he must therefore aver and prove. 

The same question might be raised on objection 
to the competency of the defendant’s evidence; 
or, in the absence of any allegation in the decla- 
ration that the plaintiff derived his title through 
an intermediate party, by demurrer to the de- 
fendant’s plea or answer. 

We do not find this distinction noticed in any 
of the text-books, and we have found but one de- 
cided case where it is regarded, and that is the 
case of Bissell v. Morgan, 11 Cush. 198. That case 
appears to have been overlooked by all the text- 
writers, to whose works we have had access, ex- 
cept Judge Story (Story on Prom. Notes, 6th ed., 
§ 196), and he erroneously classifies it with such 
cases as Munroe vy. Cooper, supra. The latter was 
assumpsit on a promissory note payable to W. 
Walsh or order, and indorsed by Walsh to the 
plaintiff. The defendants were partners, and one 
of them, Robbins, had been defaulted. The other 
defendants offered to prove that the note was 
made by Robbins for his own benefit and on ac- 
count of his private business, and not for the ben- 
efit or on account of the company. But as the 
defendants did not offer to prove that the note 
was due when it was indorsed to the plaintiff, or 
that he had any knowledge of these facts, the 
court below was of opinion that they did not 
amount to a defense, and directed the defendants 
to be called. But Wilde, J., delivering the opin- 
ion of the court above, says: ‘‘We all agree that a 
new trial in this case must be granted, for the pur- 
pose of allowing the defendants to prove if they‘can, 
that there was fraud practiced in the inception of 
the note, or that it was fraudulently put in circu- 
lation. This fact being established will throw 
upon the plaintiff the burden of proof, to show 
that he came by the possession of the note fairly 
and without any knowledge of thefraud. * * * 
The case does not appear to have been presented 
at the trial in this point of view, but it seems to 
have been taken for granted (which, however, 
was neither proved nor admitted), that the 
plaintiff came by the note honestly; and if such 
were the fact, no doubt the evidence offered by 
the defendants was immaterial, and, therefore, 
inadmissible. The defendants, therefore, may 
not perhaps, better their case by a new trial; but 
if they can prove the fraud of the original parties 
to the note, they will have a right to know how 
the plaintiff obtained it; and if in such case he can 
not exonerate himself from all participation in 
the fraud, or knowledge of it, he can have no 
right in law or equity to recover.’’ The case of 
Bissell v. Morgan was an action of contract upon 

& promissory note payable to bearer. The de- 








fendant’s answer admitted that he made the note, 
and alleged that the same was given to one 
whose name was unknown to him,fora stove which 
he was solicited to take upon trial, and which 
was to be retuined and paid for, or redelivered at 
the defendant’s option; that said note was not to 
be binding, unless the defendant should decide to 
keep said stove, and that upon trial he decided not 
to keep the same, but has always been ready to 
redeliver the same when called for; also that said 
note was obtained by false pretenses, and that the 
plaintiff was not a bona fide holder of the same 
without notice of the defense to said note. The 
defendant introduced evidence in support of these 
allegations, to which the plaintiff objected, as it 
did not appear that the defense to the note ap- 
plied to the plaintiff. The court below ruled that 
if the consideration of the note was the sale of a 
stove, upon the condition that the defendant 
might return it, and rescind the contract when- 
ever payment of the note should be demanded, at 
the option of the defendant, and if, when the note 
was presented, the defendant elected to rescind 
the contract, and offered to return the stove, there 
would be such a failure of consideration as would 
constitute a defense to the action, if brought by 
the person to whom the note was originally giv- 
en. That the note being negotiable and given 
upon time, the defendant could not avail himself 
of this defense against a third person, who took 
the note in good faith for a valuable consideration 
without notice; that there being no evidence as 
to when the note was negotiated, the presumption 
would be, if found in the possession of a third 
person, that it was negotiated about the time of 
its date, before it was due, and it would be for 
the defendant to show that it was not taken fora 
valuable consideration, or that the holder had no- 
tice of any cundition or equity affecting it; but 
that before the plaintiff could avail himself of the 
protection given by the law to the bona fide hold- 
er of negotiable paper, it must appear by some 
proof or presumption that the plaintiff was a 
third person, and not the man to whom the note 
was originally given; and it was left to the jury 
as a question of fact, upon which the burden of 
proof was upon the plaintiff, to determine wheth- 
er C.F. Bissell, the plaintiff, was the man to 
whom the note was originally given, or another 
man. In the opinion of the court above, by 
Dewey, J., it is said: **The only ruling that seems 
to be objected to is that as to the burden of proof, 
upon the question whether the plaintiff was the 
person to whom the note was originally given, or 
a subsequent holder. This became material in 
the course of the trial, as the defendant sought to 
impeach the consideration of the note, or to show 
such false representations, or breach of warranty, 
as would defeat a recovery by the original payee. 
The plaintiff has the general burden of maintain- 
ing his right to recover in the action. He pro- 
duces a note payable to bearer merely, and there- 
upon the defendant shows certain facts, as want 
of consideration and fraudulent representations 
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in procuring the note, all which may constitute a 
good defense to the note, if held by the original 
payee until after overdue. The plaintiff seeks to 
avoid this defense by alleging that he is not the 
original holder, but a bona fide purchaser of the 
game before it became due, and so not affected by 
the equities which might be urged against the 
original payee. Relying upon this fact as mate- 
rial to his case, he must prove it. Ordinarily the 
fact would sufficiently appear by the name of the 
original payee differing from that of the plaintiff; 
but in a case like the present, of a note payable 
merely to bearer, no presumption of that kind 
arises, and the plaintiff, by some competent evi- 
dence,must prove the fact that he is a subsequent 
holder, and not the individual to whom the note 
was originally given.’’ The most cursory com- 
parison of these two cases shows them to be en- 
tirely dissimilar in principle. 

Where the note is made payable to a fictitious 
payee, it would seem that the defendant, in order 
to cast upon the plaintiff the onus of proving 
himself to be a person other than the original 
bearer. must, unless the plaintiff himself, as he 
may do (1 Daniel Neg. Ins. 2d ed., 119), declares 
on the note as payable to bearer, allege and prove 
the fictitious character of the payee; for other- 
wise the payee may be presumed to be a realper- 
sonage, and the plaintiff would then occupy the 
position of an indorser, upon whom this onus 
can not be cast. STEPHEN H. Tyna. 








_MONEY PAID UPON AN ILLEGAL CON- 
TRACT — MALUM PROHIBITUM — CON- 
TRACT PARTLY EXECUTORY. 


CONGRESS SPRING v. KNOWLTON. 


Supreme Court of the United States, October Term, 
1880. 





Where money has been paid upon an illegal con- 
tract, and the contract remains executory and is never 
consummated, and the party paying the money be 
desirous of rescinding it, he may do so, and recover 
back the amount paid. 


In error to the Circuit Court of the United 
States for the Northern District of New York. 

Mr. Justice Woops delivered the opinion of 
the court: 

This suit was brought in 1869 by the intestate, 
Dexter A. Knowlton, against the plaintiff in er- 
ror,in the Supreme Court of the State of New 
York, to recover the sum of $13,980. with inter- 
est from February 20, 1866. In 1876 Knowlton 
died, and the present defendants in error having 
been appointed administrators of his estate, the 
suit was revived and continued in their names. 
At the time of his death Knowlton was a citizen 
of Illinois. His administrators were citizens of 
that State. On their application the suit was, on 





March 20, 1877, removed to the Circuit Court of 
the United States for the Northern District of 
New York. The parties waived a jury and the 
case was tried by the court at the October term, 
1877. 

The court found the facts of the case to be sub- 
stantially as follows: The Congress & Empire 
Spring Company, the plaintiff in error, is a cor- 
poration of the State of New York, organized 
under the statute of that State passed February 
18, 1848, authorizing the formation of corpora- 
tions for manufacturing, mining, mechanical or 
chemical purposes, and subsequent acts amenda- 
tory thereof. The capital stock was one million 
dollars, divided into 10,000 shares of $100 each, 
and was issued in payment of property purchased 
by the trustees of the corporation for its use. 
The mode by which corporations, such as the 
plaintiff in error, might increase their capital 
stock, is prescribed by secs. 21 and 22 of chapter 
40 of the laws of 1848. Sec. 21 prescribes how 
the notice of a meeting of the stockholders to 
consider the proposition to increase the capital 
stock shall be given, and what vote of the stock- 
holders shall be necessary to carry the proposi- 
tion. Sec. 22 prescribes how the meeting of the 
stockholders, called under sec. 21, shall be organ- 
ized, and declares that if a sufficient number of 
votes has been given in favor of increasing the 
amount of capital stock, ‘‘a certificate of the pro- 
ceedings showing a compliance with the provisions 
of this act, the amount of capital actually paid 
in, * * * * the whole amount of debts and 
liabilities of the company, and the amount to 
which the capital shall be increased * * * #* 
shall be made out, signed and verified by the af- 
fidavit of the chairman, and countersigred by the 
secretary, and such certificate shall be acknowl- 
edged by the chairman and filed, as required by 
the first section of'this act; and when so filed, the 
capital stock of such corporation shall be in- 
creased * * * * to the amount specified in 
such certificate, * * * * and the company 
shall be entitled to the privileges and provisions, 
and subject to the liabilities, of this act, as the 
case may be.” 

On January 11, 1866, the corporation passed a 
resolution to increase its capital stock by the ad- 
dition thereto of $200,000, for the purpose of 
building a glass factory for the manufaeture of 
bottles, and providing a working capital. It also 
resolved that the books of the company should be 
opened for subscriptions to the additional stock, 
and that each stockholder should be allowed to 
take one share of the new stock for every five 
shares he held of the original stock, and that when 
he had paid $80 on each share,the company should 
issue to hima certificate as for full-paid stock. 
At a meeting of the board of trustees of the 
corporation, held February 8, 1866, a dividend of 
four per cent. on the original stock was declared, 
payable February 20, and it was resolved that a 
call of twenty per cent. on the new stock should 
be made, payable February 20, 1866; that the 
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books of the company should be at once opened 
for subscriptions to the new stock, and that each 
stockholder should have the privilege of taking 
one share of the new stock for every five shares 
of the old stoek held by him, and that on failure 
of any stockholder to pay, on or before February 
20, 1866, $20 on each share of the new stock tak- 
en by him, all his claim to such new stock should 
be forfeited, and the same should be divided rata- 
bly among the stockholders who had paid the in- 
stallment of $20 per share. A stock subscription 
agreement was immediately issued by the trustees 
in pursuance of the said resolutions, by which the 
subscribers stipulated to take the number of 
shares set opposite their names and to pay for 
each share $80, in installments,as called for by 
the directors, and upon failure to pay the install- 
ments within sixty days after call, that the money 
already paid on the stock should be forfeited to 
the company. And by the same agreement the 
eompany bound itself to pay interest, up to Feb- 
ruary 1, 1867, on all sums paid on the new stock, 
and on February 8, 1867, to issue for every share 
of said new stock on which $80 had been paid, a 
certificate to the holder as for full-paid stock; and 
it was provided that the holders of such stock 
should be entitled to vote thereon, and the same 
should draw dividends and be treated in all re- 
spects as full-paid stock. This agreement was 
signed by one C. Sheehan, who subscribed for 
690 shares of the new stock, he being the holder of 
3,490 shares of the old stock. Thereupon a con- 
tract was made between Sheehan and Knowlton, 
the intestate, whereby Sheehan agreed to lend his 
dividend on the old stock held by him to Knowlton, 
and the latter agreed to assume the new stock 
subscribed for by Sheehan, and pay all future 
calls thereon. Sheehan’s dividend on his old 
stock amounted to $13,988. Knowlton, in con- 
sideration of the transfer to him of this dividcnd, 
delivered his note to Sheehan for $13,980, dated 
February 20, 1866, payable in one year, and se- 
cured the same by a pledge of 150 shares of the 
stock of the company, and paid the residue, to- 
wit, $8, in cash. On March 8, 1866, Knowl- 
ton paid to the company the call of twenty 
per cent. on the new stock, subscribed by Shee- 
han and sold to him as aforesaid, by the applica- 
tion thereto of Sheehan's dividend on the old 
stock, amounting to $13,980, for which the eom- 
pany gave Knowlton a receipt. About Decem- 
ber, 1868, Knowlton paid in full his note to 
Sheehan for $13.980. Calls and personal demands 
were made both upon Sheehan and Knowlton 
more than sixty days before January 25, 1867, for 
the payment of subsequent installments on the 
stock subscribed by Sheehan, and both of them 
neglected and refused to pay the installments 
called for; whereupon the trustees of the com- 
pany passed a resclution by which they declared 
that the new stock subscribed by Sheehan and as- 
sumed by Knowlton should be and was forfeited. 

From August, 1865, to August, 1866, Knowlton, 
the intestate, was a trustee and vice-president of 








the company; he advised the increase of the cap- 
ital stock above mentioned, and proposed the 
resolutions in relation thereto, and moved their 
adoption, and drew up the stock subscription 
agreement and signed it, and advised others to 
sign. On August 7, 1867, a meeting of the stock- 
holders of the company was held, at which it re- 
solved that the capital stock of the company 
should be reduced to the original sum of one mil- 
lion of dollars, and that the trustees be authorized 
to arrange with the holders of the new stock for 
retiring the same, on such terms and conditions 
as they should deem for the interest of the com- 
pany. On the same day the board of trustees met 
and passed a_ resolution, whereby the executive 
committee of the board was authorized to adjust, 
on the best terms for the company, the claims of 
all persons holding receipts for payments on the 
new stock ordered to be retired. On March 27, 
1868, the executive committee passed a resolution 
that the company issue five-year coupon bonds 
suflicient to refund the payments made on the 
new stock of the company which had been retired. 

No tender of these bonds was ever made to 
Knowlton, the intestate, nor was any demand 
made for them by him, but he demanded repay- 
ment of the amount paid by him on his new stock, 
and the company refused to repay it or any part 
of it. The majority of the holders of the original 
stock became subscribers for the new stock, and 
all of them, except Sheehan and Knowlton, the 
intestate, and one or two other subscribers for 
small amounts, paid the calls made on them in 
respect to the new stock. The first call of twenty 
per cent. on the new stock was paid mainly by 
the dividend on the old stock above mentioned, 
but about $3,000 were paid in cash. All the 
stockholders who did not subscribe for new stock, 
were paid their part of the dividend in cash. 
About $86,500 of said five per cent. bonds were 
issued by the company to retire the new stoek. 
The intestate, Dexter A. Knowlton, having com- 
menced this action, and having died during its 
pendency, the plainiiffs, as the administrators of 
his estate, succeeded to his interest therein. As 
a conclusion of law from these facts, the court 
found that the plaintiffs were entitled to judgment 
against the Congress and Empire Spring Com- 
pany for the sum of $13,980, with interest from 
February 20, 1866, and rendered judgment ae- 
cordingly. 

This writ of error is prosecuted by the Congress 
and Empire Spring Company to reverse the judg- 
ment rendered against it by the circuit court. 
The plaintiff in error claims that the plan adopted 
by the company to increase its capital stock, by 
which certificates as for full-paid stock were to 
be issued on the payment of eighty per cent. 
thereof, was against the law and public policy of 
the State of New York, and was, therefore, void; 
that Knowlton, having been an active party in 
devising this scheme, and having paid his money 
in part execution of it, his legal representatives 
can not recover the sum so paid. 
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It is conceded by the defendants in error, that 
the plan adopted by the company to increase its 
stock wasin violation of the law of New York, 
and, therefore, void, and it has been so held, in 
effect, by the Court of Appeals of the State of 
New York in the case of Knowlton v. Congress & 
Empire Spring Company, 57 N. Y. 518. Weare, 
then, to consider whether, upon the hypothesis 
that the plan for the increase of the stock was il- 
legal, there can be a recovery upon the facts of 
the case as found by the circuit court. We think 
it clear that there was only a part performance of 
the illegal contract between the company and 
Knowlton, in reference to the new stock, for 
which Sheehan subscribed, and which he agreed 
to transfer to Knowlton. The company, in fact, 
created no new stock. It only proposed to do so. 
To increase the stock of the company, it was not 
only necessary that the meeting of the stockhold- 
ers should be called, as prescribed by the law, 
and a vote of two-thirds of all the shares of stock 
should be cast at the meeting in favor of the in- 
crease, but that there should be a certificate of 
the proceedings, showing, among other things, a 
oompliance with the provisions of the law, and 
the amount of the increase of the stock, signed 
and verified by the affidavit of the chairman of 
the meeting at which the increase was voted, and 
countersigned by the secretary, and such certifi- 
cate should be acknowledged by the chairman 
and filed, as required by the first section of the 
act. And the law declared that ‘‘when so filed, 
the capital stock of such corporation shall be in- 
creased to the amount specified in such certifi- 
cate.’’ It does not appear from the findings of 
the circuit court that any such certificate was 
ever made or filed. Consequently it does not ap- 
pear that the steps necessary, under the law, to 
an increase of the stock, were ever taken. Neither 
does it appear that any scrip or certificates were 
ever issued to the subscribers to the new stock. 
So that all that was done amounted only to a 
proposition of the company, on the one hand, to 
increase its stock, and an agreement by Knowlton 
to take certain shares of the new stock when 
issued, and the payment by him of an installment 
of twenty per cent. thereon. There was no per- 
formance of the contract whatever by the com- 
pany, and only a part performance by Knowlton. 
It is to be observed that the making of the illegal 
contract was malum prohibitum and not malum in 
se. There is no moral turpitnde in such a con- 
tract, nor is it of itself fraudulent, however much 
it may afford facilities for fraud. The question 
presented is, therefore, whether, conceding the 
contract to be illegal, money paid by one of the 
partics to it in part performance can be recovered 
back, the other party not having performed the 
contract, or any part of it, and both parties hav- 
ing abandoned the illegal agreement before it was 
consummated. 

We think the authorities sustain the affirmative 
of this proposition. Their result is fairly stated 
in 2 Comyn on Contracts, 361, as follows: ‘*‘Where 





money has been paid upon an illegal contract, it 
is a general rule that if the contract be executed 
and both parties are in pari delicto, neither of 
them can recover from the other the money so 
paid; but if the contract continues executory, 
and the party paying the money be desirous 
of rescinding it, he may do so and recover back 
by action of indebitatus assumpsit for money had 
and received. And this distinction is taken in the 
books, that where the action is in affirmance of 
an illegal contract, the object of which is to en- 
force the performance of an engagement prohib- 
ited by law, clearly such an action can in no case 
be maintained; but where the action pro- 
ceeds in disaffirmance of such a contract, and 
instead of endeavoring to enforce it, presumes it 
to be void, and seeks to prevent the defendant 
from retaining the benefit which he derived from 
an unlawful act, then it is consonant to the spirit 
and policy of the law that the plaintiff should re- 
cover.”’ Mr. Parsons, in his work on Contracts, 
vol. 2, page 746, says: ‘*All contracts which pro- 
vide that anything shall be done which is dis- 
tinctly prohibited by law, or morality, or public 
policy, are void; so he who advances money in 
consideration of a promise or undertaking to do 
such a thing, may at any time, before it is done, 
rescind the contract and prevent the thing from 
being done, and recover back his money.’’ To 
the same effect, see 2 Addison on Contracts, sec. 
1,412; Chitty on Contracts, 944; 2 Story on Con- 
tracts, sec. 617; 2 Greenleaf on Evidence, sec. 
111. The views of the text-writers are sustained 
by avast array of authorities. both English and 
American. A few will be cited. The case of 
Taylor v. Bowers, L. R. 1Q. B. Div. 291, was 
an action to recover the value of property assigned 
for the purpose of defrauding creditors. A ver- 
dict was rendered for plaintiff, with leave to 
moye to enter a verdict for the defendant. Arule 
was obtained on the ground that the plaintiff 
could not, by the allegation of his own fraud, get 
back the goods from the defendant. The Queen’s 
Bench sustained the verdict, the Chief Justice, 
Cockburn, delivering the opinion. The defendant 
then appealed to the court of appeals, where the 
judgment was affirmed. Both courts agreed that 
an illegal contract, partially performed, might be 
repudiated, and the money paid upon it recovered. 
Lord Justice Mellish, in the court of appeals, said: 
“If the illegal transaction had been carried out, 
the plaintiff himself could not, in my judgment, 
have recovered the money. But the illegal trans- 
actiop was not carried out, it came wholly to an 
end. To hold that the plaintiff is entitled to re- 
cover, does not carry out the illegal transaction, 
but the effect is to put every body in the same 
situation as they were before the illegal transac- 
tion was determined on, and before the parties 
took any steps to carryit out. That, apprehend, 
is the true distinction in point of law. If money 
is paid or goods delivered for an illegal purpose, 
the person who had so paid the money or deliv- 
ered the goods, may recover them back befor 
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the illegal purpose is carried out; but if he waits 
ain Jthe illegal purpose is carried out, or if he 
seeks to enforce the illegal transaction, in neither 
can he maintain an action; the law will not allow 
that to be done.”’ 

The same rule substantially is laid down in the 
following Euglish cases: Lowry v. Bourdien, 
Doug. 471; Tappenden y. Randall, 2 Bos. & P. 
466; Hartelow v. Jackson, 8 Barn. & C. 221; 
Bone vy. Eckless, 1 H. & N. 925; Lacaussade v. 
White, 7 Term, 535; Colton v. Thurland, 5 Term. 
405; Smith v. Berkmore, 4 Taunt. 474; Mount v. 
Stokes, 4 Term, 564. In Morgan vy. Groff, 4 Barb. 
534, it was held that money paid on an il- 
legal contract. which remains executory, can be 
recovered back in an action founded ona disaf- 
firmance, and on the ground that it is void. To 
the same effect are the following cases: Insurance 
Co. v. Kip, 8 Cow. 20; Merritt v. Millard, 4 Keyes 
(N. Y.), 213; White v. Franklin Bank, 22 Pick. 
184; Lowell v. Boston, ete. R. Co., 23 Pick. 32. In 
Thomas v. City of Richmond, 12 Wall. 355, this 
court cites, with approval, the note of Mr. Frere 
to the case of Smith v. Bromley, 2 Doug. 696, to 
the effect that a recovery can be had as for money 
had and received, when the illegality consists in 
the contract itself, and that contract is not exe- 
cuted; in such case there is a locus penitentie; the 
delictum is incomplete; the contract may be re- 
scinded by either party. The rule is applied in 
the great majority of the cases, even when the 
parties to the illegal contract are in pari delicto,— 
the question, which of the two parties is the more 
blamable, being often difficult of solution and 
quite immaterial. We think, therefore, that the 
facts of this case present no obstacle to a recov- 
ery by Knowlton’s administrators, of the sum 
paid by him on the stock which had been sub- 
scribed for by Sheehan. 

The law of New York does not, in express 
terms, forbid a corporation from issuing certifi- 
cates for full-paid stock, when the stock has not 
been paid. The illegality of such an issue is de- 
duced from several sections of the law under 
which the Congress & Empire Spring Company 
was organized, namely, sections 38, 40, 41 and 
49. We think it is fairly inferable from the rec- 
ord, that the trustees of the company, one of 
whom was Knowlton, did not know that the plan 
adopted by them for the increase of the stock was 
illegal; and that wher they discovered that it was 
forbidden by the law, and before any harm was 
done or could have been done, the scheme was 
abandoned. Under such circumstances, the rule, 
which would prevent the recovery of the money 
paid to carry on the illegal plan, would be a very 
harsh one, not founded on any law or public 
policy. 

It is suggested by counsel for plaintiff in error, 
that the Court of Appeals of the State of New 
York has in this identical suit, upon the same 
state of facts, adjudicated the rights of the par- 
ties, and this court ought to consider the question 





raised in this case as res judicata. The reply to 
this suggestion is, that it nowhere appears in the 
record that this case was ever before the Court of 
Appeals, or that it was ever decided by any court 
except the United States Circuit Court for the 
Northern District of New York, from which the 
ease has been brought to this court on error. -We 
can not consider facts not brought to our notice 
by the record. 
The judgment of the circuit court is affirmed. 





EQUITY PRACTICE — BILL OF REVIEW — 
DEMURRER. 





IRWIN v. MEYROSE. 





United States Circuit Court for the Eastern District 
of Missouri. 


1. Where, upon the trial of a proceeding in equity 
for the infringement of a patent, the plaintiffs fail to 
appear. and the cour! examines the pleadings, ex- 
hibits and proofs, and orders a decree for the defend- 
ant, and afterwards the plaintiffs file a bill for review 
disclosing no error upon the record and setting up no 
new matter, a demurrer to such a bill for review will 
be sustained. 

2. When acomplainant ina bill in equity fails to 
take testimony within the three months’ time pre- 
scribed by the 69th rule, and fails to obtain leave of 
court for further time to do so, the court will proceed 
to hear and determine the case as made upon the 
pleadings, proceedings and exhibits, and take such 
action with regard to the issues presented, as the cir- 
cumstances of the case may require. 


Noble & Orrick and Coburn & Thacher, solicitors 
for plaintiffs; Edward J. O’Brien, solicitor for de- 
fendants. 

TREAT, J., delivered the opinion of the court: 

In September, 1879, a bill in equity was filed by 
plaintiffs against the defendants for alleged in- 
fringements of patents. An answer with notice 
was filed in due time, as to anticipations, ete., 
(under United States Rev. Stat., sec. 4920), look- 
ing to an impeachment of the validity of said 
patents, and a general replication was duly en- 
tered. A few days before the time limited for 
taking testimony, the defendants’ solicitor moved 
for the appointment of an examiner to take testi- 
mony in their behalf. As the plaintiffs had taken 
no testimony, or given notice therefor, the court, 
to prevent unnecessary costs, withheld the order 
sought by defendants’ solicitor, because, so far as 
disclosed, the plaintiffs had either abandoned 
their case, or were willing to stand on the plead- 
ings and exhibits. When the case was subse- 
quently reached in due course on cail of the 
“equity docket,’’ the defendants answering the 
call, the court mero motu set the case down for 
hearing at aday named. There was no order 
made upon defendants’ solicitor, nor suggestion 
as to notice upon plaintiffs and their solicitors; 
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hence, the allegations in the bill of review now 
before the court, so far as they are based on the 
conduct of the defendants’ soiicitor in that re- 
spect, are entirely groundless; yet, on demurrer, 
they must be taken as true. The court, desiring 
to pursue its business in an orderly manner, and 
with proper dispatch, did, according to its prac- 
tice, call the equity docket, and take such action, 
with regard to each case called, as the cireum- 
stances required. The original case, having been 
set down for hearing, was not reached in due 
course for some days thereafter. No one ap- 
peared for plaintiffs, but defendants were duly 
represented. The court examined the pleadings, 
exhibits and proofs, and ordered a decree for de- 
fendants. Whatever was done was not through 
lack of courtesy or otherwise on the part of de- 
fendants’ solicitor, but on the positive require- 
ment of the court that the case should proceed. 
This action of the court was based on the neces- 
sity of its business, viz.: that some one should 
respond to the call of the case. The defend- 
ants responded, and the court proceeded accord- 
ingly, the time for taking testimony having ex- 
pired, and no extension asked. 

A bill of review has been filed to which a de- 
murrer is interposed. In the case of Whiting v. 
Bank of the United States, 13 Pet. 6, it is said: 
‘*As the original decree, which it seeks to review, 
was properly, according to our course of practice, 
to be deemed recorded and enrolled as of the 
term in which the final decree was passed, it is 
certainly a bill of review in contradistinction to 
an original billin the nature of a bill of review; 
which latter bill brings forward the interests af- 
fected by the decree, other than those which are 
founded in privity of representation. * * * * 
1t has also been suggested at the bar, that no bill 
lies for errors of law, except where such errors 
are apparent on the face of the decree of the 
court. That is true in the sense in which the 
language is used in the English practice. In 
England the decree always recites the substance 
of the bill, answer and pleadings, and also the 
facts on which the court founds its decree. But 
in America, the décree does not ordinarily recite 
either the bill or answer or pleadings, and gen- 
erally not the facts, on which the decree is 
founded. But with us the bill, answer and other 
pleadings, together with the decree, constitute 
what is properly considered as the record. And, 
therefore, in truth, the rule in each country is 
precisely the same, in legal effect, although ex- 
pressed in different language, namely, that the 
bill of review must be founded on some error ap- 
parent upon the bill, answer and other pleadings 
and decree; and that you are not at liberty to go 
into the evidence at large in order to establish an 
objection to the decree founded on the supposed 
mistake of the court, in its own deductions from 
the evidence.” 

In the case of Kennedy v. Georgia State Bank, 
8 How. 586, the United States Supreme Court 
again referred to the doctrine governing bills of 








review, in this language: ‘‘This bill has been con- 
sidered by some of the defendants’ counsel as a 
bill of review. But ithas neither the form nor 
the substance of such a bill. Since the ordinances 
of Lord Bacon, a bill of review can only be 
brought for “error in law appearing in the body 
of the decree or record,’’ without further exam- 
ination of matters of fact, or, some new matter 
of faet discovered, which was not known, and 
could not possibly have been used at the time of 
the decree.’? The same question underwent re- 
view in Putnam v. Day, 22 Wall. 60. ‘*We think 
the rule to be well established, and a wholesome 
one, that * * the proofs can not be looked into 
on a bill of review. This was so expressly held 
in Whiting v. Bank of the United States. It is 
true that in our practice the final decree does not 
contain a summary of the facts as it did in 
the English practice, which summary was 
examinable on a_ bill of review; but, to 
countervail this absence of statement in 
the decree, we have adopted the practice 
of looking back of the decree into the whole rec- 
ord of the pleadings and proceedings, including 
orders, master’s report, etc., together constituting 
what is generally regarded as the record in the 
cause, and necessary to be examined in order to a 
proper understanding of the decree itself. This 
makes a record similar to that of a common-law 
action, the decree being the judgment of the law 
upon the allegations of the parties, and the con- 
clusion which the court deduces from the proofs. 
But the conclusions of fact deduced from the 
proofs are not spread upon the record in extenso, 
unless through the medium of a report made by 
a master or commissioner. The eighty-sixth rule 
in equity, adopted by this court, has abolished the 
recital of the pleadings and proceedings in the 
decree, and has prescribed the form in which it 
shall be couched, as follows: ‘This cause came 
on to be heard at this term, and was argued by 
counsel; and thereupou, in consideration thereof, 
it was ordered, adjudged and decreed as follows, 
viz.: [Here inserting the decree or order.] The 
decree, it is true, may proceed to state conclusions 
of fact as wellas of law, and often does so, for 
the purpose of rendering the judgment of the 
court more clear and specific. The record thus 
made up, constitutes the basis of examination on 
a bill of review, but it never contains the proofs 
adduced in the cause.”’ In the case of Buffington 
v. Harvey (5 Otto, 99), the same subject was again 
presented to the United States Supreme Court on 
a demurrer to a bill of review. After pointing out 
the rules as to motions for rehearing, ete., and 
giving clearly the views of the court on that and 
kindred questions of practice, the court says: ‘*To 
avoid misapprehension in what we have said with 
regard to the proceedings on a bill of review, it 
will be observed that, in this case, the billis a 
pure bill of review, containing no new matter, 
such as allegation of newly-discovered evidence, 
or anything else of an original character, admis- 
sible in such a bill. What we have ‘said, is spe— 
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cially applicable to the case before us. Bills con- 
taining new matter, of course are in the nature of 
original bills, so far forth as such new matter is 
concerned, and admit of an answer and a repli- 
cation, and proceedings appeitaining to an issue 
of fact; but only as it relates to the truth and 
suftiviency of such new matter, and the propriety 
of its admission for the purpose of opening the 
decree in the original cause. If decided to be 
founded in fact, sufficient to affect the decree, and 
properly admissible, the original decree will be 
opened, and, if necessary, a new hearing had; but 
if not so found, the bill of review will be dis- 
missed, and the original decree will stand. But 
even in this case, as well as in that of a pure bill 
of review, the evidence in the original cause can 
not be discussed for the purpose of questioning 
the propriety of the original decree, as based on 
such evidence. It can be adverted to, if at all, 
for the purpose of showing the relevancy and 
bearing of the new matter sought to be introduced 
into the cause.’ There are many other cases 
cited by defendant’s counsel, which serve to il- 
lustrate the doctrine: Dexter v. Arnold, 5 Mason, 
315; Thomas v. Harvey, 10 Wheat. 146; Woods v. 
Munn, 2 Sumner, 316; Hollingsworth v. McDon- 
ald, 2 Harr. & J. 230; Jenkins v. Eldridge, 2 
Story, 299, et seqg.; Massie v. Graham, 3 McLean, 41; 
Hughes v. Jonas, 2 Md., Ch. 289; Lansing v. Al- 
bany Ins. Co., Hopkins, 102; Barker v. Barker, 
2 Woods, 241; Burts v. Heard, 11 Heisk. 472; 
Cole v. Miller, 32 Miss. 89; Daniells, Ch. Pldg., 
sec. 1578; Livingstone v. Noe, 1 Lea, 55. 

The doctrine stated by the United States Su- 
preme Court, fortified as it is by the numerous 
cases cited, must govern the action of this court. 
There is no new matter set up which might not 
have been presented at the final hearing, if ordi- 
nary diligence had been exercised; and, indeed, 
there is no new matter stated in the bill of re- 
view. Hence, the only question is as to errors 
apparent of record. No sucherrorsappear. ‘The 
case having been set down for hearing, the same 
was heard at the proper time on the issues as 
made by the pleadings and exhibits. The plaint- 
iffs offered no proofs, and had taken nene, tend- 
ing to show any infringements by the defendants, 
and hence the court was bound to dismiss the bill. 
It is true, the defendants had raised by their an- 
swer the question of the validity of plaintiffs’ 
patents, and had filed the so-called anticipatory 
patents, of which statutory notice had been 
given, said patents being sworn copies of the 
originals. ‘The court on hearing dismissed the 
bill. It was not necessary for it to inquire into 
the validity of the plaintiffs’ patents, because, if 
said patents were valid, no evidence that defend- 
ants had infringed them was offered. If the 
court had gone further and looked into the plaint- 
iffs’ patents and the alleged anticipatory patents, 
the same conclusion must have been reached. 
There is noerror of record, and no new evidence 
which can serve as a basis for a bill of review in 
the light of the authorities—supra. 





The demurrer is sustained and the bill dis- 
missed. 


NoTe.—The special object of a bill of review, 
as indicated by Lord Bacon in his Ordinances, 
published in 1618, and since followed in the courts 
of chancery both in England and the United 
States, confines its operation to (1) errors of law 
appearing in the body of the decree or record, 
without further examination of matters of fact, 
cr (2) to some new matter of fact which was un- 
known, or could not possibly have been used at 
the time of the decree. The errors of law being 
confined strictly to such directions in the decree 
as call for a disposition of matters decreed, as 
opposed to some statutory provision or rule of 
law or equity (as, for instance, if a decree, setting 
aside a will and declaring that the deceased died 
intestate, should further proceed and direct adis- 
position of effects, contrary to the statute of ad- 
ministration and laws of distribution in such be- 
half), there would be error in law appearing on 
the face of the decree, and the same could there- 
fore be reached and corrected by bill of review. 

Concerning the facts constituting new mat- 
ter upon which a bill of review may be 
predicated, it is established that, although 
the proof made in a bill of review is suf- 
ficient to establish the ground set up in the orig- 
inal bill, it would be of no avail, unless there be 
good ground shown for opening and reviewing the 
former decree. Carter y. Stennet, 10 B. Mon. 
250, A decree of the Court of Chancery dismiss- 
ing the bill of complainants, where the cause has 
been set down for hearing, after replication, and 
an order closing the proofs, is a bar to a subse- 
quent suit for the same cause, between the same 
parties, although no proofs were, in fact, taken. 
And such decree was taken by default at the hear- 
ing. Ogsburg v. LaFarge, 2 Comst. 113. If, 
therefore, the decree does not contain a statement 
of the material facts on which the decree proceeds, 
itis plain that there can be no relief by a bill of re- 
view. But only by appeal to some superior tri- 
bunal. Story’s Eq. Pldgs., 407; Daniell’s Chan- 
cery, 1631 n. 

It may be, therefore, broadly stated that where 
there is no such error as alluded to, and no new 
matter sufficient to overcome the regard of courts 
for the repose of things adjudicated, as well as 
being sufficient to alter the decree itself, there can 
be no relief upon a bill of review. 

Courts of Chancery usually require a would-be 
complainant in a bill of review to first establish 
his right thereto by petition supported by affida- 
vits, setting up the reasons relied on for relief; 
this proceeding under the English practice is 
termed a caveat; with us, however, granting leave 
to file a bill of such a nature is discretionary with 
the court, whether upon preliminary petition or 
otherwise, it being in the nature of an assign- 
ment of error coram nobis. The court, however, 
upon bill of review, has no authority to correct 
errors born of evidence or to inquire, after decree 
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passed,into the correctness of its conclusions; upon 
the evidence, the case of Putnamv. Day, (22 Wall. 
60), cited by Judge Treat in the foregoing opinien, 
establishes this doctrine beyond controversy. 
The mere propriety of a former decree can not 
be questioned by bill of review; it is only where 
there is error on the face of it that such a bill can 
be sustained. Haight v. Homan, 8 Cl. & F. 324; 
Mitford v. Tyler, Pl. in Eq. 181; Lord Bacon’s 
Ord. (1618); 1 Bland’s Ch. R.511. Fraudin pro- 
curing a decree in equity can not be relieved 
against by bill of review, but the decree must be 
mpeached by original bill charging the fraud. 
Couch v. Couch, 18 Ohio, 146. A decree will no 
be reversed upon a bill of review, because a de- 


fense existed of which the party neglect- 
ed to avail himself. Gary v. May, 10 Ohio, 


66. It isexpressly declared that forgetfulness, or 
negligence of parties or their solicitors, under no 
incapacity, furnighes no ground fora bill of re- 
view. 1 Harr, Practice in Chancery, 175; Frank- 
lin v. Wilkinson, 3 Munr. 112; Jones v. Pilcher, 6 
Munr. 425. It is not sufficient to show that injus- 
tice has been done; but that it has been done 
under circumstances which authorize the 
court to interfere; because if a matter has already 
been investigated according to the common and 
ordinary judicial rules, a court of equity can 
not take upon itself to enter into it again. Bate- 
man v. Willoe,1 Scho. & Lefr. 204; Wensten v. 
Johnson, 2 Mun., 305. E. J. O'BRIEN. 





COAL LEASE — ENTRY — MEASURE OF 
DAMAGES FOR TAKING COAL. 





AUSTIN v. HUNTSVILLE COAL AND MINING 
COMPANY. 





Bupreme Court of Missouri, October Term, 1880. 


1. A eontract for mining coal, using the operative 
word ‘‘lease,’’? and providing fora monthly recom- 
pense of rent, and that the contract should expire at 
a determinate period, held, to be a lease. 


2. The execution and delivery of a lease without 
entry gives the lessee neither possession of the land, 
nor property in the same—and, where there has been 
no such entry, a third party can not defend against 
an action for coal tuken from the premises, on the 
ground that there had been a settlement for the same 
between the plaintiff and lessee. 


3. Where a lessee has failed to enter, the lessor is 
in law still in possession, and can maintain trespass 
for injury thereto, and the lessor has also his action 
for permanent injury to the freehold consequent up- 
on taking large quantities of coal from the premises. 


4. Although the lessee may fail to convert his inter- 
esse termini by entry into an actual estate, yet the 
lessor may recover the rent in an action for breach of 
an executory covenant, the rent being due on the 
lease and not on the entry. 


5. In trespass and trover, the title to the specific 
chattel does not pass until the judgment be made 
productive in satisfaction to the other party. 





6. In an action for taking coal from plaintiff’s land, 
in the absence of any evidence of wilful wrong or 
other circumstances warranting punitive damages, 
the true rule of the damages is the value of the coal 
at the mouth of the shaft, less the cest of labor to 
defendant in severing it from the freehold and rais- 
ing it to the mouth of the shift. 


Appeal from Randolph Cireuit Court. 

Martin & Priest and Waters & Winslow, for ap- 
pellant; 7. B. Read, for respondent. 

SHERWOOD, C. J., delivered the opinion of the 
court: 

This action for damages for coal taken by de- 
fendant from under plaintiff’s land, requires an 
examination into the nature and effect of an in- 
strument in this form: 

“This agreement made aud entered into this 27th 
day of February, A. D. 1871, by and between Jno. 
H. Austin and Mary J. Austin, his wife, parties 
of the first part, of the County of Randolph, and 
State of Missouri, and the North Missouri Coal 
and Mining Company, of the State of Missouri, 
parties of the second part, witnesseth: That for 
and in eonsideration of the sum of one dollar in 
hand paid, and the further consideration of four 
hundred dollars per annum, to be paid in month- 
ly payments of thirty-three and thirty-three one- 
hundredths dollars, on the twentieth day of each 
and every month, the said parties of the first part 
do hereby lease and convey, for themselves, their 
heirs and assigns, for the term of twenty years, 
from the date hereof, to the party of the second 
part, their heirs and assigns, all the coal on or 
under the following described land, to-wit: The 
west half of southwest quarter of section 31, T. 
54, R. 14, 82-100 of an acre in the northeast cor- 
ner of the southeast quarter section thirty-six, 
township 54, range 15; two acres in the southeast 
corner of the northeast quarter of section 36, T. 
54, R. 15: all my right to the land on which the 
North Missouri Railroad is located, and on which 
the road immediately east of the fair grounds is 
located ; also, all the tract of land on which my 
residence is, extending to the North Missouri 
Railroad, containing about twenty acres; being 
all my land in section 31, T. 54, R. 14, and in sec- 
tion 36, T. 54, R. 15; also one hundred feet of the 
surface from the center of the North Missouri 
Railroad, extending the whole length of the twen- 
ty acres touching the road, for the erection of such 
buildings as may be necessary for the safe and 
economical working of said coal, and such right 
of way as may be necessary for the successful 
mining and removing of said coal. And said 
parties of the first part hereby bind themselves 
not to grant a right of way for the purpose of 
hauling coal from any other mines established 
by said company. And the parties of the first 
part hereby agree for themselves, their heirs 
and assigns, that the said party of the second 
part shall have the right to take down and 
remove all improvements, buildings or ma- 
chinery put upon said land by them as they may 
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see fit. And the said party of the second part 
for themselves, their hei1s and assigns, are here-, 
by bound that the said rent shall be paid punct- 
ually, on the 20th day of each month here- 
after, at Huntsville. And if, after due notice has 
been given at the office of said company in Ran- 
dolph County, and said monthly rent shall remain 
unpaid (without special agreement) for the space 
of two months, then said party of the second part 
shall forfeit and pay to the said party of the first 
part one year’s rent; and if said rent shall remain 
unpaid for another term of two months, then 
after written notice of thirty days, the rent for 
the full term of this lease shall become due and 
payable, and the same may be collected as any 
other debt; but if during the term of this lease, 
said coal eompany should close their office in 
Randolph County, then said notice of failure to 
pay the rent shall be given at the general office of 
said company to the president or treasurer of said 
company. Witness our hands and seals this 27th 
day of February, 1871. For the North Missouri 
Coal Mining Co., 
C. O. GODFREY, President. [Seal.] 
EDWARD PRICE, Secretary. [Seal.] 
JOHN H. AUSTIN. [Seal.] 
Mary J. AUSTIN. [Seal.] 


This instrument was acknowledged by the 
grantors in due form under the statute, and was 
recorded March 18, 1871. 

I. We are not well satisfied from a consideration 
of the language of the instrument, that no reasona- 
ble construction could accord to it any other char- 
acter than that of a lease. The salient features of 
such an instrument are certainly present here; wa 
have the apt term ‘‘lease’’ employed; we have the 
monthly ‘‘recompense of rent,’’ and ‘‘determin- 
ate period,’ at the expiration whereof the con- 
tract ceases by its own express limitation. If the 
parties had intended an absolute grant of ‘‘all the 
coal’? under the land described, the time during 
which the coal should be dug would not have been 
limited. For by thus limiting the time during 
which mining operations were to be carried on, it 
is equivalent to saying that the party of the sec- 
ond part is to have all the coal it can mine on the 
premises before the lapse of twenty years. 

And we are not of opinion that the word *con- 
vey”’ should be allowed to overthrow the opera- 
tion of the word “‘lease,’’ which precedes. 

We think the instrumentitself taken as a whole, 
and the authorities cited by plaintiff, fully sup- 
port the views above announced. 

II. If those views are correct, the next point 
for determination is, what interest did the Nortb 
Missouri Coal and Mining Company acquire by 
reason of the execution of the lease by Austin, 
and the reception thereof by such company. It 
stands admitted that no entry was made under 
this lease, nor possession taken of either land or 
coal, nor anything done in that direction by the 
lessee. 

What, then, passed to the lessee in consequence 





of the delivery of the lease? It is said that ‘‘a ten- 
ant for years is not said to be seized of the lands, 
the possession not being given him by the cere- 
mony of livery of seizin. Nor does the mere de- 
livery of a lease for years vest any estate in the 
lessee, but only gives him a right of entry on 
the land; when he has actuaily entered, the 
estate becomes vested in him, and he is then 
possessed, not properly of the land, but of the 
term of years, the seizin of the freehold still re- 
maining in the lessor. 1 Greenleaf’s Cruise, 243. 
‘Until, as already stated, the lessee shall have 
entered upon the leased premises, he acquires no 
estate in the same. The interest which he ac- 
quires by the delivery of the lease, and before 
entry made, is, as already stated, an interesse ter- 
mint.”’ 1 Washb. Real Prop., 4 ed., 442. ‘Before 
entry under the lease,as a demise at common 
law, the lessee had only an executory interest, or 
interesse termini, and no possession. And interesse 
termini is the right to the possession of a term at 
a future time; and, upon an ordinary lease to 
commence instanter, the lessee, at common law, 
has an interesse termini only until entry.” 4 Kent 
Com., 11 ed., 106. ‘*The estate of a lessee for 
years is called a term, terminus, because its dura- 
tion is limited and determined, for every such 
estate must have a certain beginning and a cer- 
tainend. It is perfected oniy by the entry of the 
lessee; for before the time fixed for entry, the 
whole estate remains in the lessor, and the lessee 
has no estate in the land, but merely a right 
thereto, which is called an interesse termini. * * 
After the period fixed for the commencement of 
the term, the lessee’s interest is still called an in- 
teresse termini.”’ Taylor Land. and Ten.,6 ed., 
1l. ‘A lease for years must be perfected by the 
entry of the lessee. * * * * Before entry the 
whole estate remains in the lessor, the lessee for 
years having in strictness no estate, but merely a 
right, denominated an interesse termini.”’ 1 Platt 
Leas. 22. *‘Nor indeed does the bare lease vest 
any estate in the lessee, but only gives him a 
right of entry on the tenement, which right is 
called his interest in the term, or interesse ter- 
mini.’? 1 Cooley’s Blackstone, 425. Since no entry 
was ever made by the North Missouri Coal and 
Mining Company, we must conclude, if we fol- 
low the authority quoted above, and others cited 
for plaintiff, that, as the lease was not perfected in 
the manner we have pointed out, such com- 
pany acquired neither possession of the land nor 
property in the coal, by reason of the bare execu- 
tion and delivery of the lease. 

III. This being the case, the defendant can not 
take shelter under an alleged settlement with the 
North Missouri Coal and Mining Company for the 
coal unwarrantably taken from the land of 
plaintiff. 

IV. There is another result flowing from the 
non-entry of the North Missouri Coal and Mining 
Company. The lease never having become 
operative in consequence of no possession having 
been taken thereunder, the plaintiff remained in 
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possession, as he was originally, and so could 
maintain trespass for the invasion of and injury 
to his possession. Cochran v. Whitehill, 34 Mo. 
417; More v. Perry, 61 Mo. 172. 

VY. There is another ground, aside from the in- 
jury to the possession, whereon plaintiff may 
bottom his action, and that is for the permanent 
injury to the freehold, consequent upon taking 
large quantities of coal from the premises. 
George v. Fisk, 32 N. H. 32; Parker v. Shackle- 
ford, 61 Mo. 68. And no distinction is to be taken 
in this regard between trespass in cutting and re- 
moving trees, and the removal of ore from be- 
neath the surface. Lewis v. Braithewaite, 2 B. 
& A. 4387. 

VI. We are unable to see the relevancy of the 
evidence, offered by the defendant, of the recovery 
of judgment by plaintiff against the North Mis- 
souri Coal and Mining Company.. It was proven 
that the plaintiff gave the notices provided for 
under the lease, and then sued that company and 
recovered judgment as above stated. But it was 
shown, also, that that company, when this cause 
was tried, was both defunct and insolvent, so that 
such recovery of judgment was of no avail. Be- 
sides, the lease declares the rent to be a debt, and 
after default in payment to be ‘collected as any 
other debt.’’ It seems settled by the authorities 
that, though the lessee fails through a lack of en- 
try to convert his interesse termini into an actual 
estate, this does not affect the lessor’s right to re- 
covery—entry of the lessee not being essential to 
such recovery—since the rent becomes due upon 
the lease, not upon the entry, and the action is 
upon the covenant as for a breach of an execu- 
tory covenant. 1 Platt Leases, 23; Taylor Land. 
and Ten. 6 ed., 11; 1 Washburne Real Prop. 445. 
Even if the judgment, recovered by plaintiff 
against the North Missouri Coal and Mining 
Company, had been satisfied, this could not have 
converted what was merely rent money into pur- 
chase money, and so have vested the title to the 
coal in such company; and this must a fortiori be 
the case when no such satisfaction has occurred. 
Even in actions of trespass or trover, according 
to the more modern authorities, the title to the 
specific chattel does not pass; the principle of 
transit in rem judicatam does not apply, until the 
judgment be made productive in satisfaction to 
the party. Drake v. Mitchell, 3 East, 251; 2 Kent 
488; Cooley on Torts, 458. 

VII. As the case was not tried in accordance 
with the foregoing views, a reversal must occur, 
and we are asked, in that event, to declare the 
true measure of damages in cases of this sort. 
The court below, at plaintiff’s instance, gave this 
declaration of law. The measure of damages for 
the coal taken is the value thereof at the mouth 
of the shaft, less cost of raising it, and without 
any deduction for the expense of getting or sev- 
ering it from the freehold. The report of the 
referee discloses that the coal was worth one-half 
acentin the mine, and seven cents a bushel at 





the mouth of the shaft, or in the proportion of one- 
to fourteen, There is, doubtless, abundant au- 
thority which supports the above declaration of 
law. Morgan v. Powell, 43 Eng. Com. Law, 734; 
Martin v. Porter, 5 M. & W. 310; Barton Coal Co. 
v. Cox, 39 Md. 1; Robertson vy. Jones, 71 Il. 405; 
McLean Coal Co. v. Long, 81 Ll. 359; Waterman 
on Trespass, § 1096; Moodey v. Whitney, 38 Mo. 
174; Dyuri Co v. Brogden, L. R. 11 Eq. 188; 
Wild v. Holt, 9 M. & W. 672. 

But there is no lack of authority sustaining a 
different view of the matter. Stockbridge Iron 
Co. v. Com. Iron Works, 102 Mass. 80; Forsy the v. 
Wells, 41 Pa. St. 291; Chamberlain v. Callinson, 
45 Ta. 429; Waters v. Stevenson, 13 Nev. 157; 
Foote v. Merrill, 54 N. H. 490; Maye v. Tappan, 
23 Cal. 306; Goller v. Fett, 30 Cal. 481; Ham v. 
Sawyer, 38 Me. 37; Hiltonv. Woods, L. R. 4 Eq. 
432; Baldwin v. Porter, 12 Conn. 473; Curtis 
v. Ward, 20 Conn. 204; 2 Greenlf. Evid. $§ 253,254; 
Price v. Benjamin, 14 Pick. 356; Wood v. More- 
wood, 3 Q. B. 440; Jn re United Merthyr Col. 
Co., L. R. 15 Eq. 46. Thus in the case cited 
from Pennsylvania, it is remarked: ‘*Where there 
is no wrongful purpose or wrongful negligence in 
the defendant, compensation for the real injury is 
the purpose of all remedies, and so long as we 
shall bear this in mind, we shall have but little 
difficulty in managing the forms of action, so as to 
secure a fair result. If the defendant was guilty 
of no intentional wrong, he ought not to have 
been charged with the value of the coal after he 
had been at the expense of mining it; but only 
with its value in place, and with such other dam- 
age to the land as his mining may have caused.”’ 
So in the Massachusetts case, it was said: ‘*The 
value of the ore is to be estimated as it lay in the 
bed, and not as it was after the defendants had 
increased its value by removing it. ‘To this is to 
te added the damage done to the real estate.”’ 
And in the Nevada ease, it was ruled that in the 
deductions made for the defendant’s expenses, 
the necessary cost of mining the ores was to be 
added, and the sum total subtracted from the 
gross yield of the ore, the court saying: ‘‘Weare 
of the opinion that in all actions sounding in tort, 
no fraud or culpable negligence appearing, the 
aim of the law is to award the injured party full 
compensation for his actual losses, as the law de- 
fines those words, and nothing beyond that 
amount.’’ Similar enunciations as to the measure 
of damages, occur in the cases instanced from 
Iowa, California and New Hampshire. And in 
the somewhat reeent case of Jn re United Merthyr 
Col. Co., supra, decided in 1872, the Vice Chan- 
cellor, Sir James Bacon, said: ‘The principle of 
the decisions is, that the plaintiff, although he has 
suffered a wrong, shall not have any more than 
he would have had, if that wrong had not been 
committed. What I take to be a clear and plain 
principle, if he had himself severed the coal, he 
could only have done so by means of disburse- 
ments; if he had brought it to the pit’s mouth 
when severed, he could only have done so by 
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‘means of disbursements; if he himself had sev- 
ered and brought the coal to the pit’s mouth, 
whatever the value might then be, would have to 
be deducted, because he would have borne the 
expenses on both these heads, which would have 
been actual disbursements, not profits. * * * * 
The plaintiff is to be put in the same situation as 
he would have been in—neither better nor worse 
—if he himself had severed the coal and brought 
it to the pit’s mouth.”’ 

And in the absence of any suggestion of fraud, 
it was ordered that the expenses of severing the 
coal and bringing it to the pit’s mouth should be 
deducted from the value of the coal thereat, and 
the defendant made answerable to the plaintiff 
for the residue. Mr. Greenleaf holds similar 
views respecting the point of damages in general, 
saying: ‘Damages are given as a compensation, 
recompense or satisfaction, to the plaintift for an 
injury actually received by him from the defend- 
ant. They should be precisely commensurate 
with the injury; and this, whether it to be his per- 
son or estate,’ ubi supra. The same view is taken 
in Connecticut: ‘‘No good reason, consistently 
with moral principle, can be suggested, why 
greater damages should be recovered, than have 
in truth been sustained, except in those cases 
where the law permits, by way of punitive justice, 
the recovery of vindictive damages.’’ 12 Conn., 
supra. ‘The authorities from which we have 
quoted, seem to us to announce the true measure 
of damages, where there is no element of wilful- 
ness or wrong, or such gross negligence or disre- 
gard of others’ rights, as leads necessarily to the 
inference of wilfulness or wrong; because a party 
engaged in mining may readily ascertain by dial- 
ing, that he is trespassing on his neighbor’s 
property. 9 M. & W., and 39 Md., supra. In 
England, and in some of our sister States, the re- 
sult reached in cases of the character under dis- 
cussion, and which gave origin to the rule which 
plaintiff invokes, is no doubt owing to technicali- 
ties from which we, happily, are freed, since we 
have but one form of action in this State, and 
consequently are not hampered by mere matters 
of form in seeking redress for injury done. This 
being the case, there would seem to be neither 
reason, justice nor consistency in paying a party 
for his labor in raising the coal to the mouth of 
the pit, and paying him nothing for his labor in 
severing it from the freehold, 7.e.,in getting it 
into such condition that it could be delivered at 
the mouth of the shaft. If tne labor of the tres- 
passer deserves compensation in one instance, 
why notin another? By the operation of what 
principle, based upon common sense, can you 
thus apportion the injury done, pay for its contin- 
uation, but deny pay for its inception? This 
action is breught for treble damages, under the 
statute (1 Rev. Stat. 1879, § 3921), which evidently 
gives recognition to the proper distinction to be 
taken between acts of unintentional and acts of 
flagrant wrong (Ib., § 3924); and thus far is in 
accord with the views hereinbefore expressed. 





We reverse the judgment, and remand the cause 
with directions to proceed conformably hereto. 





JUDGMENT — SERVICE OF PROCESS ON 
MINOR DEFENDANTS — BILL OF RE- 
VIEW. 





McANEAR v. EPPERSON. 





Supreme Court of Texas. 


1. Where minor defendants are represented by 
guardian ad litem, a failure to serve them personally 
with process does not render ajudgment against them 
void, but voidable only. 


2. A bill of review by minors to annul a judgment 
rendered against them during their minority should 
be filed, under the Texas statute, within two years 
after the youngest came of age. 


BONNER, J., delivered the opinion of the court: 

This case has been held under advisement for 
several terms of the court. 

I. If it be admitted that there was no personal 
service on the minor defendants in suit No. 2103, 
in the District Court of Red River County, and 
who are the plaintiffs in this suit, then the con- 
trolling question is this: Was the judgment rend- 
ered in that suit void for want of such service on 
the minor defendants, they having been repre- 
sented by a guardian ad litem, so that it is a sub- 
ject to be collaterally impeached? There is great 
conflict of authority upon this question. Much 
apparent conflict, however, can be reconciled if 
the following distinctions be kept in view, be- 
tween: 1. ‘hose cases in which such judgments 
have been held irregular and voidable only, and 
subject to be reversed on direct proceeding, as an 
appeal or writ of error; and those in which the 
judgments have been held not absolutely void for 
want of jurisdiction over the person of the minors 
so that they could be impeached collaterally. 2. 
Those cases pertaining to estates, which arose 
under statutes similar to our Probate Act of 1848, 
which made the administrator so far the repre- 
sentative of the heirs, that they were bound by 
proper proceedings, had by or against him, for 
the sale of real property of the estate, in the due 
course of administration for the payment of debts; 
and those under statutes similar to our subse- 
quent Probate Act, which required, as a prerequi- 
site to the exercise of such jurisdiction, that special 
statutory notice should be given. Those cases de- 
cided by courts of special limited jurisdiction, 
where it must be affirmatively shown that the juris- 
diction had attached; and those decided by courts 
of general jurisdiction,in which it will be presumed 
that the jurisdiction had attached, unless contra- 
dicted by the record. 4. Those cases which were 
considered so far in the nature of proceedings ta 
rem, that the property gave jurisdiction to the 
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court; and those which were adversary in their 
nature, and required personal service or appear- 
ance. 

As said by Ch. J. Dillon, in Good vy. Norley, 28 
Towa, 207, ‘‘the cases on all these subjects are 
very numerous, and do not admit of being recon- 
ciled. It would be without profit to burden an 
opinion with a detailed discussion of them.” 
After a careful and extended examination of 
many cases in addition to those cited by counsel, 
in which the judgments in adversary proceedings, 
like the one now under consideration, were sought 
to be set aside, because the minor defendants, al- 
though represented by guardians ad litem, had 
not been personally cited, we indorse this remark 
of Judge Hitchcock, in Robb v. Irwin: **Much is 
said in the books upon the subject, but I appre- 
hend it will be found, upon examination, that de- 
crees entered under such circumstances are gene- 
rally, if not universally, holden to be void- 
able, not void. Such, I have no doubt, 
is the weight of authority.”” 15 Ohio, 
699; Preston v. Dunn, 25 Ala. 507; Nelson 
v. Moon, 3 McLean, C. C. 319; Day v. Kerr, 
7 Mo. 426; Selden v. Newton, 3 Ohio St. 504. 
To those authorities which hold such judgment 
not to be void, may be added that of this court. 
Thomas v. Jones, 10 Tex. 52; Reagan v. Allcorn, 
9 Tex. 25. In Taylor v. Rowland, 26 Tex. 293, 
and Taylor v. Whitfield, 33 Tex. 181, there was 
neither personal service nor the appointment of ja 
guardian ad litem; and beside, the judgments in 
these cases were reversed on direct proceedings 
for this purpose. We are of opinion, upon the 
weight of authority, that a failure to cite the 
minor defendants personally in suit No. 2103, 
they having been defended by a guardian ad litem, 
however sufficiently erroneous to have caused a 
reversal of the judgment against them on direct 
proceedings, was not such fatal defect as would 
render the judgment absolutely void, so that it 
can be successfully impeached on a collateral at- 
tack. It may be added, that the district court 
of Red River County was one of general 
jurisdiction, and entitled to all reasonable pre- 
sumption in favor of its judgments, that the judg- 
ment recites an appearance by the minors, 
an adjudication by the court that they were mi- 
nors, the appointment of a guardian ad litem, and 
his appearance and defense forthem. Horner v. 
- Doe, 1 Ind. (Carter) 130; Day v. Kerr, 9 Mo. 426. 
It does not appear affirmatively by the record 
that the minors were not personally cited, but 
only negatively so, by failure to show citation and 
service. Citation was asked and if served, but 
judgment was rendered against the minors before 
the time given them by law to enter an appear- 
ance, as seems to have been done against their co- 
defendant, this would have rendered the judgment 
voidable only, and not void. McNeil v. Hallmark, 
28 Tex. 157. In Glenn v. Shelburne, 29 Tex. 125, 
such judgment was held erroneous and reversed 
on writ of error. 

II. Counsel, in response to the inquiry of the 





court, whether the suit, after so long delay, can 
be maintained as a bill of review, on the ground 
of alleged fraud, answer, in effect, that the pro- 
ceedings were not instituted for that purpose 
further than the question of the invalidity of the 
judgment should come incidentally under consid- 
eration. Under Sequin v. Maverick, 26 Tex. 526, 
the case not being one of citation by publication, 
would not come within the provision of our stat- 
ute in regard to bills of review. But whether 
considered as a bill of review under the statutes, 
or asa proceeding in the nature of a bill of re- 
view, in chancery, it should have been instituted, 
in any event, within two years after the youngest 
of the three minors became of age. P. D. Art. 4616- 
7; 1488-9; 1496; Murchison v. White, 4 Tex. L.PJ. 
129. In Hart. v. Mills, it was decided that sec. 
43, art. 12 Const. 1869, which declared that the 
statutes of limitation of eivil suits were suspend- 
edfrom January 28, 1861, to March 30, 1370, did 
not apply to the statute requiring the prosecution 
of writs of error within two years from the date of 
the judgment. 38 Tex. 513; Story v. Runkle, 32 
Tex. 398; Cunningham v. Perkins, 28 Tex. 488. 
For the disposition of the question now before 
the court, we can not. on principles, distinguish, 
under our statute, the prosecution of a writ of er- 
ror from a bill of review. Sec. 14, art. 12, Const. 
1869, provides, that * * * ‘married women, 
infants, and insane persons, shall not be barred of 
their rights of property by adverse possession, or 
law of limitation of less than seven years, from 
and after the removal of each and all their re- 
spective iegal disabilities.”’ Neither by its term 
nor under the authority quoted can the above pro- 
vision be held to apply to bills of review. 
Judgment affirmed. 








ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH AND CANADIAN CASES. 
CORPORATION — QUORUM OF DIRECTORS — 
FORFEITURE OF SHARES.— By the articles of 
association of a limited company, it was pro- 
vided that the office of director should be va- 
cated if any director ceased to be the holder 
of twenty shares in the company, or if he be- 
came bankrupt or insolvent, and also that the 
business of the company should be conduct- 
ed by not less than five or more than seven 
directors. In 1877, B, a director of the company 
and the holder of 250 shares partly paid up, filed 
a petition for the liquidation of his affairs. At 
this time there were only five directors, including 
B. Subsequently to the liquidation, a resolution 
was passed at the usual quarterly meeting of the 
shareholders, that the business of the company 
should be conducted by four directors; and shortly 
afterwards the remaining four directors made a 
call on the shares, and the call not having been 
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paid, in respect of B’s shares, the same directors 
passed a resolution declaring that the 250 shares 
standing in the name of B were forfeited in ac- 
cordance with certain clauses in the articles of as- 
sociation. B paid his creditors a composition, 
and the liquidation proceedings were closed. 
Afterwards B applied to be reinstated on the 
register as holder of the 250 shares in the com- 
pany, which had gone into voluntary liquida- 
tion, and made a tender to the liquidator of the 
amount due for calls on such shares. Ona sum- 
mons taken out by the liquidator for a declaration 
that B was not entitled to be registered as the 
holder of the shares: Held, that as the articles 
provided that the business of the company should 
be conducted by not less than five directors, four 
directors had no power to make the call or to en- 
force it, and that the forfeiture was invalid.—Re 
Alma Spinning Co. Limited. English High Court, 
Ch. Div., 43 L. T. (N. 8.) 620. 

FIXTURE—ATTACHING TO FREEHOLD.—A sign- 
board was painted by a well-known artist for the 
tenant of an inn in 1847, and was fixed to the out- 
side wall by iron holdfasts. In 1866 it was re- 
moved, and after having been framed by the then 
tenant, was placed in the hall of the inn, where 
it was screwed to a wooden plug let into the wall. 
Upon the bankruptcy, in 1879, of the debtor, the 
tenant of the inn, the freeholder claimed the sign- 
board or picture as belonging to the inheritance, 
and asa fixture. Held, on appeal, reversing the 
decision of the court below, that the picture was 
in no sense a fixture, but that it wasa chattel, 
and was in the order and disposition of the bank- 
rupt at the date of the liquidation.—Zz parte 
Sheen. English Court of Bankruptcy, 43 L. T. 
(N. 5S.) 638. 





SUPREME COURT OF THE UNITED STATES. 
October Term, 1880. 


MUNICIPAL BONDS — AUTHORITY TO IssUE.— 
Where the inhabitants of a strip of country on 
each side of 3 railroad are authorized to hold an 
election,and if a majority of the voters at such elec- 
tion vote favorably, to tax themselves, through the 
medium of the county court, in aid of the railroad, 
and it is further provided that such tax when col- 
lected shall be paid over by the treasurer to 
the railroad company, and subsequently an act 
was passed by the legislature providing that in 
all cases where, in the charter of a railroad cor- 
poration, the taxable inhabitants of a portion of 
a municipal township had voted,or might thereaf- 
ter vote, to take stock in such railroad company, 
such portions of municipal townships should be 
entitled to and have all the privileges, rights and 
benefits as counties and townships, and that the 
county court of such county should exercise the 
same powers and perform the same duties in is- 
suing bonds, levying, collecting and paying over 





the taxes, that were required iu the case of a coun- 
ty or township: Held, that such circumstances 
did not amount to authority to the inhabitants of 
said strip of country to anticipate payment of 
such taxes by the issue of ten-year interest- 
bearing bonds by the county court. That such 
bonds are without authority and void. Affirmed. 
In error to the Circuit Court of the United States 
for the Western District of Missouri. Opinion by 
by WaITE, C. J.—Ogden v. Daviess County. 

Voip RaILRoAD AID BONDS — STATUTORY 
LIEN—LIABILITY OF THE RAILROAD.—On the 
24th of June, 1869, an act was passed by the Gen- 
eral Assembly of Florida to ‘‘perfect the public 
works of the State.”’ This act authorized the 
governor to issue State bonds to the amount of 
$16,000 per mile in aid of certain railroads men- 
tioned in the act, receiving in exchange the like 
amount of the bonds of therailroads, payable to 
the State of Florida, and secured by a statutory 
lien upon the roads. A large amount of the 
bonds of the State were exchanged for those of 
the railroads, put upon the market, and sold chiefly 
in Holland, but it appeared that their proceeds 
were diverted to improper uses. The Supreme 
Court of Florida decided that the State bonds were 
unconstitutionally issued and void; and upon bills 
being filed by their holders to subject the proper- 
ty of the railroads to the indemnification of the 
bondholders on the ground that said railroads had 
put upon the market the illegal bonds, it is held, 
(1) that the bonds issued by the State of Florida 
under the act of June 24, 1869, are unconstitu- 
tional and void (Florida vy. Anderson, 91 U. 8. 
678) ; (2) that the railroad companies are respon- 
sible upon their statutory lien for so many of the 
invalid State bonds as they negotiated and placed 
in the hands of bona jide holders; that it was ar- 
ranged in the beginning, that the State bonds 
should be payable to bearer and negotiated, while 
those of the railroads should be payable to the 
State and not negotiable, the object being that 
the State should lend its credit to the railroads; 
(3) that, although the State bonds are void as to 
other parties, they are valid as to the railroads, 
which are estopped from denying such validity by 
their own act in putting them into such cir- 
culation; (4) that, although the execution 
and exchange of the State bonds was inval- 
id and unconstitutional, the provision in re- 
lation to the statutory lien was valid because the 
State bonds, though void as State obligations, 
were good against the railroads that put them 
out; (5) that, asagainst the railroads, these bonds 
occupy the position of commercial securities, and 
must be enforced as such, and therefore their hold- 
ers are entitled to their full face value, and not 
merely the amount which the railroads or their 
agents received for them; in commerce, commer- 
cial paper means what on its face it represents; 
the railroads in legal effect indorsed these bonds, 
and must therefore pay what they agreed that the 
maker should pay. Affirmed. Appeal from the 
Circuit Court of the United States for the North- 
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ern District of Florida. Opinion by Mr. Chief 
Justice WAITE.—Florida Central Railroad Com- 
pany v. Schutte. 


EVIDENCE—COMPETENCY OF PARTIES— DIS- 
TRICT OF COLUMBIA—ASSIGNMENT OF A LIFE 
POLIcy AS SECURITY FOR LOANS.—1. Section 558, 
U.S. Rev. Stat., rendering a party incompetent 
to testify in an action by or against a personal 
representative, to any transaction with, or state- 
ment by, the deceased, unless called to testify 
thereto by the opposite party, or required thereto 
by the court, applies to the courts of the District 
of Columbia as fully as to the Circuit and District 
‘Courts of the United States. 2. The bill was filed 
by the personal representatives of Robert C. Page, 
for the purpose of securing for the estate of the 
decedent the benefit of a policy upon his life for 
$3.000, issued November 22, 1866, by the Amer- 
ican Life Insurance Company of Philadelphia. 
The bill conceded that the defendant, Burnstine, 
‘had an interest in the policy to the extent of any 
leans of money by him to the assured, and prayed 
an account for the ascertainment of such sums. 
The defendant resisted the relief asked, upon the 
ground that, at the death of the assured, he was 
the absolute owner, by assignment, of the policy; 
and, as such, entitled to receive, to his own use, 
the entire sum which might be realized thereon. 
‘The amount due on the policy was $2,676.33, 
which was paid by the company into court, to 
abide the result of this suit. The court said: 
“The transactions between Page and Burnstine 
had their origin, it is conceded, in a loan of money 
by the latter to the former. ‘To secure that loan, 
an assignment was made of Page’s interest in the 
policy to the extent of the sum borrowed. Each 
subsequent assignment shows, upon its face, a 
similar arrangement, until that of January 7, 
1873, was executed. The latter assignment. by 
itself, imports an absolute transfer to Burnstine of 
all the right, title and interest of the assured in 
the policy, and to the payments previously made 
thereon, as well as all benefit and advantage to 
be derived therefrom. But the circumstances dis- 
elosed in the record indicate, with reasonable 
certainty, that the real and only object of the ex- 
ecution of the assignment of January 7, 1873, was 
to invest Burnstine with the entire control of the 
policy, to the end that, thereafter, the company 
might deal directly with him, and, upon the 
death of the assured, that he might be invested 
with full authority to receive the proceeds of the 
policy, and apply them in the repayment of such 
sum or sums as he had loaned to Page upon the 
security of the policy. In other words, the last 
assignment may be construed as simply appoint- 
ing Burnstine, upon the death of the assured, to 
receive from the company such sum as would 
then be due on the policy, and, after reimbursing 
himself to the extent of his loans to Page, to pay 
the balance to the person entitled thereto. A dif- 
ferent construction of that instrument would 
place Burnstine in the position of being pecuni- 





arily interested in the death of Page. Unless 
compelled to do so, we should not suppose that he 
had any desire or purpose to speculate upon the 
life of Page, or to do more than to secure the re- 
payment of money actually loaned by him to the 
assured.’’ Reversed. Opinion by HARLAN, J.— 
Page v. Burnstine. 





SUPREME COURT OF PENNSYLVANIA. 
December, 1880. 


PERSONAL INJURY—DEATH OF MINOR CHILD 
—CONTRIBUTORY NEGLIGENCE OF THE FATHER. 
—1l. Inan action against a railroad company for 
negligence, the defendant requested the court to 
charge: ‘That the plaintiff being about to drive 
a team, with two mules and a horse on the Jead, 
across arailroad track, with aloaded wagon, hay- 
ing placed his son, seven years of age, on the lead 
horse, over which he, the father, had no control, 
was guilty of negligence in placing his son in 
such a dangerous position; and can not recover 
for the loss of his son or his horse killed by the 
passing train.’’ To which the court answered: 
“This point assumes a fact, the existence or non- 
existence of which is a question for your consid- 
eration, to-wit: Whether plaintiff placed his son 
on a horse over which he had no control. This is 
for you, and we can not assumeit. If it were true 
it vould be strong evidence of negligence. It is 
for vou to find under all the evidence in the cause, 
whether there was negligence either on the part 
of the plaintiff or of his son who was killed, 
which contributed to the productiou of the acci- 
dent. If there was such contributing negligence, 
the plaintiff can not recover.’’ The verdict was 
for the plaintiff: Held, that the assumption in the 
point forbade its affirmance, and that it could 
have been well refused without qualifying re- 
marks. Held, further, that there was error in the 
remark that if the assumed fact were true, it 
would be strong evidence of negligence; for on 
the verity of the facts as assumed, without refer- 
ence to other proofs, it would be*contributory 
negligence per se; and as it was not certain that 
the error did the defendant no harm, the judg- 
ment must be reversed. 2. Where the form of 
the declaration shows no inconsistency in the 
rights sued upon, nor an apparent misjoinder of 
the claimants thereunder, an actual misjoinder of 
rights or parties must be taken advantage of on 
trial and not by motion in airest of judgment. A 
claim for statutory and common law-damages, ad- 
mitting of the same pleas and judgment, may be 
joined in the same action. 3. In an action against 
a railroad company for the death of plaintiff’s 
minor child, in which was joined a claim for the 
loss of personal property, it was agreed on the 
trial that the action should be tried as if the 
mother were a party, and she should be precluded 
by the verdict. The verdict was for the plaintiff: 








THE CENTRAL LAW JOURNAL. 


” 
. 
: 


237 








Held, that no such error was apparent on the rec- 
ord as could be taken advantage of by motion in 
arrest of judgment. Judgment reversed, and new 
trial ordered. Opinion by TRUNKEY, J.—Penn- 
sylvania, etc. R. Co. v. Bock. 

EQUITY JURISDICTION — APPLICATION FOR 
RECEIVER FOR OIL WELLS, PENDING AN ACTION 
To TRY THE TITLE.—In an action of ejectment 
to try the title to the possession of lands contain- 
ing oil-producing wells, an application was made 
for (1) an injunction restraining the defendants 
from drilling wells or producing or removing oi] 
from the premises; (2) the appointment of a re- 
ceiver, pendente lite, to take charge of the produe- 
ing well or wells, until the rights of the parties be 
determined, on the ground that the defendants 
unless restrained, would, in whole or in part, de- 
plete and render worthless the said oil property 
before said ejectment suit could be determined. 
The court below refused the application. On appeal 
this court held, that the action of the court below 
was right; that although, owing tothe fact that the 
pe-culiarity of the property in an oil well is such 
that an injunction to stay waste or a writ of ob- 
strepement, will not be an adequate remedy for 
an owner out of possession, such fact will not 
authorize the appointment of a receiver to turn 
out the actual possessor and 1eceive all the prof- 
its, thus assuming jurisdiction to try title upon 
what is merely an ejectment bill, and depriving 
the parties of their constitutional right of trial by 
jury. Schlecht’s Appeal, 10 P. F. Smith, 172; 
Tillmes v. Marsh, 17 P. F. Smith, 507; Christie 
and Scott’s Appeal, 4 Norris, 463. Decree af- 
firmed. Opinion PER CURIAM.—Enterprise Trans- 
it Companys Appeal. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


January, 1881. 


CORPORATION— REPEAL OF GENERAL LAW— 
MEMBERSHIP.—1. The repeal of a general corpo- 
ration law can uot be construed, in the absence of 
express provisions, as intended to repeal the 
charters of corporations formed under it, especial- 
ly whenthe manifest purpose of the repealing act 
is to substitute a new law, extending the provi- 
sions of the old, and perfecting its details, but not 
changing its general policy. 2. The facts thata 
person was elected a member of a corporate as- 
sociation, and that he paid the admission fee and 
annual dues assessed on him for many years, are 
sufficient to justify the court in finding that he 
was entitled to all the rights and privileges of 
membership, although he never signed the con- 
stitution and by-laws, such signing not being re- 
quired as a condition of membership, but being 


necessary only to secure the right to vote and to | 


be elected to office. 3. The benefit of member- 
ship in a corporate association, so long as it con- 





tinues, is a sufficient consideration for the prom~ 
ise of the member, implied by law from his join- 
ing the association, to pay his aunual dues. Opin- 
ion by Cott, J. United Hebrew Benevolent Assn. 
v. Benshind. 


TORT—NEGLIGENCE—RULING.—In the trial of 
an action of tort brought by an infant less than 
seven years of age, through his next friend, to 
recover damages for being run over by a wagon 
belonging to the defendant and driven by the de- 
fendant’s servant, the plaintiff claimed and offer- 
ed evidence tending to show that at the time of 
the injury he was sitting within the limits of a 
highway forty feet wide, about two or three feet 
from a picket fence bordering on said street, not 
far from his residence, with an older brother five 
or six feet from him. Upon these facts it was held, 
that it was not the duty of the presiding judge 
to rule as matter of law that it was contributory 
negligence inthe plaintiff to sit where he was 
sitting npon the street. Opinion by Lorpb, J.— 
Murley v. Roche. 


DAMAGES WHERE DEATH RESULTS — INTOX- 
ICATING LIQUORS—STATUTE.—In this Common- 
wealth there is no right of action by any person 
for damages occasioned by the death of another. 
Carey v. Berkshire R. Co., 1 Cush. 475; Shaw v. 
B. & W.R. R., 8 Gray, 80; Kearney v. B. & W. 
R. R., 9 Cush. 109; Palfrey v. Portland R. R., 4 
Allen, 56. The act of 1879, ch. 297. providing for 
a recovery by the husband, wife, child, parent, 
guardian, employer or other person who shall be 
injured, of damages for injuries caused by the use 
of intoxicating liquors, can not therefore be con- 
sidered to give the right by implication to recover 
for the death of a party through said cause. 
Opinion by Lorpb, J.—Barrett v. Dolan. 


RAILROAD —MORTGAGE TO TRUSTEES—BILL 
IN EQuity TO COMPEL TRUSTEES TO FORECLOSE. 
—The plaintiffs in a bill of equity alleged them- 
selves to be holders of the bonds of a railroad 
company, secured by a mortgage by said company 
to the defendants as trustees, which mortgage 
provided that the mortgagor should retain pos- 
session of the mortgaged property till, and for six 
months after, default intered payment ot some of 
the bonds secured by it, or interest thereon, and 
that thereafter the defendants, at the written re- 
quest of one-half in amount of the holders of the 
bonds, were authorized and required to proceed 
to sell the mortgaged property, and apply the net 
proceeds of the sale to payment of the bonds in 
full, or ratably if the proceeds were insufficient 
for payment in full; that the mortgagor had been 
in default in the matter of the payment of inter- 
est for more than six months, and that it had sig- 
nified a purpose not to pay interest on these 
bonds, unless the plaintiffs would accept payment 
at a less rate than the bonds called for; that the 
property was producing an income sufficient, 
after paying the running expenses, to pay the 
overdue interest on the bonds, and to pay the ac- 
cruing interest; that the mortgagor was applying 
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the earnings to pay its unsecured debts, and to 
uses which did not benefit the plaintiff; and that 
there was danger that, if this course continued, 
the mortgaged debt would go on by the accumu- 
lation of interest to such amount, that the mort- 
gage would be inadequate security for its pay- 
ment. The bill was brought by the plaintiffs 
(about one-sixth in amount of all the bond- 
holders), in their own behalf, and in behalf of all 
the bondholders who should come in to prosecute 
the bill. A majority of the bondholders petitioned 
that they might be permitted to come in and be 
joined as plaintiffs. he railroad company was 
joined with the trustees as a defendant. The de- 
fendants demurred. Held, that the bill stated a 
case which called for and entitled the plaintiffs to 
relief in equity, that all necessary persons had 
been made parties to it, and that therefore the 
demurrer was not well taken. Opinion by SOULE, 
J.—First Nat. Fire Ins. Co. v. Salisbury. 


DEFECTIVE HIGHWAYS — LIABILITY—POWER 
OF CITY TO ASSUME BY CONTRACT.—The liabil- 
ity of municipal corporations to compensate per- 
sons for injuries sustained by reason of a want of 
repair in the highways, being wholly a statute li- 
ability, it is not competent for a city to assume 
such liability by entering into a contract with a 
railroad company to keep inrepair a bridge and its 
approaches, by means of which the legislature 
has provided that the public road shall pass over 
the railroad, the duty of repairing which bridge 

_and approaches has by law been imposed upon 
the railroad company. Opinion by Lorpv, J.— 
Rouse v. Somerville. 


MORTGAGE OF PERSONAL PROPERTY—REC- 
ORD—DATE OF MORTGAGE.—In an action of tort 
against a deputy sheriff for conversion of personal 
property mortgaged to the plaintiff, the defend- 
ant claimed that the mortgage deed was not re- 
corded within fifteen days from its date, as re- 
quired by Statutes, 1874, ch. 111. The mortgage 
deed. in the in testimonium clause, was dated the 
“sixteenth day of June in the year 1879,” and 
in the acknowledging clause, ‘July 21st, 1879," 
and the same was recorded July 24th. 1879. The 
plaintiff claimed and offered to prove that 
the true date of said mortgage deed was the 
date of its acknowledgment and delivery, to- 
wit, July 21, 1879, but the court excluded the 
‘evidence as immaterial, and ruled that for the 
purposes of this trial, the date in the in testimo- 
niuw Clause must be taken as the date from which 
the fifteen days must begin to run, within which 
time the mortgage was to be recorded. and di- 
rected the jury to return a verdict for the defend- 
ant. Held, that the ruling was erroneous, and 
that the evidence offered should have been ad- 
mitted. The real question is, when did the in- 
strument first take effect as a valid contract be- 
tween the parties. Opinion by Lorp, J. — 
Shaughnessy v. Lewis. 

Leask—RIGHT OF LESSEE TO REMOVE BUILD- 





the plaintiff provided that he should pay the rent 
stipulated therein ‘‘and all taxes and duties levied 
and to be levied thereon during the term,” and 
that “‘upon the payment of rent and taxes afore- 
mentioned upon the said premises, said lessee 
shall have the privilege or right to remove any 
and all buildings erected by himself at the expi- 
ration of the aforesaid lease,”’ it was held, that the 
payment by the plaintiff of the rent and taxes 
was acondition precedent to his right to sever 
the buildiugs and make them his personal prop- 
erty, and that the defendant's refusal to permit 
the plaintiff to remove them was, therefore, nota 
conversion for which he can be held liable in this 
action. Opinion by Morton, J. —WMilligan @. 
Drury. 

TORT—NEGLIGENT CONSTRUCTION OF DRAIN 
— CONTRACTOR — NUISANCE. —In an action of 
tort for damages to the plaintiff's goods by water 
which flowed into the defendant’s cellar, and 
thence into that of the plaintiff, which adjoined, 
it appeared that the defendant undertook to con- 
struct a drain from its cellar into the eommor 
sewer in the adjoining street. The block of 
buildings in which the two cellars were situated 
was surrounded by a plank barrier, constructed 
beneath the surface of the street. to prevent the 
tide from flowing into the cellars. To reach the 
sewer, the drain had to pass through this barrier. 
The defendant employed one Collins to do the 
work, and the evidence tended to show that he did 
the work negligently and improperly, so that, after 
he had finished the work, the tide flowed through 
the opening made in the barrier, and through the 
defendant’s cellar into that of the plaintiff. The 
case having been reported to this court, it was 
held, that the jury would have been authorized in 
finding that the cause of the plaintiff’s injury was 
the failure of the defendant to make the barrier 
tight after laying the drain. It was the defend- 
ant’s duty to do this, and it can not shield itself 
from responsibility by showing that it employed 
a contractor to de the work (assuming such to be 
the fact) who was negligent. Opinion by Mor- 
TON, J.—Sturgis v. Theological Society. 





COURT OF APPEALS OF KENTUCKY. 
February 1881. 


PREFERRED CREDITORS—PREMATURE SUITS.— 
1. Where a deed was made in compliance with 
bond executed five years before, there being no 
allegation that said bond was made in contempla- 
tion of insolvency. or with the design to prefer 
one or more creditors to the exclusion in whole or 
in part of others, its validity can not be affected 
by the subsequent insolvency of the obligor. 2. 
Suits brought to set aside conveyances as volun- 
tary, and made to hinder and delay creditors, can 
not be maintained without judgment and return 


\INGS—CONDITION PRECEDENT.—When a lease to / of nulla bera. Moat v. In_rim, 7 Dan., 4°; 
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Halbert v. Grant, 4 Mon. 581; Pryor v. Boyce, 6 
J.J. Mar. 83. Jndgment reversed. Opinion by 
CoFER, C. J.—Napper v. Yeager. 

PaROL EVIDENCE — ITS ADMISSIBILITY TO 
VarRY WRITTEN INSTRUMENTS.—To an action on 
a note. for $284.20 ‘-for value received this 22d of 
November, 1873.’’ appellant pleaded payment, 
except as to the interest, and as to that he plead- 
ed an agreement entered into at the time of the 
execution of the note with appellee, to the effect 
that no interest was to be charged. In the issue 
as to the agreement, in regard to the payment of 
interest, there being no allegation of fraud or 
mistake, oral evideuce was heard. Held, that the 
evidence as to the agreement in regard to the in- 
terest is competent. But the evidence failing to 
clezxrly establish the existence of the agreement, 
the judgment is affirmed. 6T. B. Mon. 583; Whar- 
ton on Evidence, 952 aid 953; Parsons on Notes 
and Bills, vol. 2, p. 519. Opinion by HINEs, J.— 
Elliott v. Elliott. 


SALE OF OFFICE—CONTRACTS OF.—C, clerk of 
Louisville Chancery Court, being indebted to F 
in the sum of $28,000, entered into an agreement 
with F by which he transferred and delivered to 
W ‘all the demands and claims due to him, the 
said C, as fees of his said office, which had ac- 
crued between Ist August, 1877, and 27th Feb. 
1878, and further agreed to assign to the said W, 
for a like purpose, all claims due to him, the said 
C, as fees of his said office, which shall accrue to 
him hereafter, or from the date of the agreement 
until the debt of F is paid—the same to operate 
as a transfer and assignmert of such claims, de- 
mands and fees as they accrue.”’ F instituted this 
action in equity, alleging that the trustee, W, had 
resigned his office on 10th February, 1879, and 
that C, defendant, had refused to have another 
appointed in his stead, etc., and asking for a 
temporary injunction restraining appellee from 
collectiug his fees. The chancellor below ad- 
judged the appellant entitled to fees already as- 
signed and delivered, but dismissed the action as 
to his claims to the fees of the office to become 
due after date of contract. Said judgment is 
mide to rest on two grounds: 1. It is an agree- 
ment to sell something notin existence. 2. The 
contract is against public policy. In affirming 
the court say: “If this contract can be enforced, 
it opens the door for speculation on the public 
offices of the State, under the guise of a contract 
for the loan of mouey; and while the loan in this 
ease may have been in good faith, and for no 
such purpose, the recognition of the validity of 
such agreements would prove so detrimental to 
the public interests, that the chancellor should 
disregard them.”’ Judgment affirmed. Opinion 
by Pryor, J.—Field v. Chipley. 

NECESSARIES—WIFE’S LIABILITY FOR, ETC.— 
Appellees, husband and wife, were sued on note 
executed by them for asewing machine. At time 
of execution of note appellees were housekeepers, 
the husband insolvent, and the wife pos:essed 0° 





no general or separate estate. She subsequently 
purchased land, and suit was brought to subject 
same to payment of the note. Held, 1. The sew- 
ing machine, on the facts in this case, properly 
comes under the head of necessaries. 2. Whena 
feme covert signs a writing evidencing a debt for 
which she might bind her separate or general es- 
tate, the presumption is, that the writing was in- 
tended to bind such estate; otherwise it is of no 
effect, as ordinarily she can not contract, and it 
must be inferred that something was intended by 
entering into theagreement. Judgment reversed. 
Opinion by Hines, J.—Singer Manufacturing Ce. 
v. Harned. 

MORTGAGE NOT A “WRITTEN CONTRACT” TO 
Pay— INTENTION, ETC.—The mertgage in this 
case recites that it is made to secure an indebted- 
ness of a certain amount, without specifying how 
it is evidenced, and concludes: ‘If the said 
Prewitt shall well and truly pay the above named 
$200, then this obligation is to be void.’ Held, 
1. A mortgage which does not contain a promise 
to pay, is not a ‘‘written contract’? within the 
meaning of the fifteen years’ statute of limita- 
tions; and in the absence of any other writing, 
the debt which the mortgage was intended to se- 
cure, is barred after the lapse of five years. 2. 
It is a question of intention, as to whether or not 
a mortgage was designed to evidence a contract 
to pay: but the usual object of a mortgage being 
to secure the payment of a debt, it will not readi- 
ly be presumed that it was also intended as an evi- 
dence of the agreement to pay the debt. Reversed. 
Opinion by HINEs, J.—Prewitt ¥. Watham. 


PARTNER'S LIABILITY—JOINT AND SEVERAL. 
—1. A separate judgment may be rendered against 
one of several partners sued jointly upon a part- 
nership debt; and even where all the partners 
are before the court, a failure to render judgment 
against one or more of them, is not a reversible 
error available to one of the partners against 
whom judgment was rendered. 2. As no per- 
sonal judgment could be rendered against one of 
two partners in this ease, he being a non-resident, 
it was error to render judgment against the other 
for such costs as accrued against the non-resident; 
but as the increased cost and interest resulting 
from a reversal would greatly exceed the error 
shown, the court will not reverse. Aflirmed. 
Opinion by Hares, J.—Moore v. Estes. 
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QUERIES AND ANSWERS. 











(*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. Tosavetroudle for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
eommunications are not requested.) 


QUERIES. 
13. In a sheriff’s deed on the foreclosure of a mort- 
gxge by advertisement, the sheriff signs his name, 
but not officially. Does the want of the official char- 
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acter to the signature render the deed void? In the 
body of the deed he is described by his proper name 
as sheriff. Inthe proof of acknowledgment, the ac- 
knowledging officer certifies tuat he is personally 
known to be the person described in, and who exe- 
euted the deed, and to be the sheriff, ete. Andinthe 
proof of sale he swears that he is and was at the date 
of sale, the sheriff, etc., in fact, the deed appears in 
every way sufficient except that the official character 
of the sheriff does not appear tohis signature to the 
deed. How does this affect the validity of the deed, 
if at all? X. 








RECENT LEGAL LITERATURE. 


INDEX DIGEST—CENTRAL LAW JOURNAL; an In- 
dex Digest of Leading Articles, Legal Essays, 
Abstracts of Decisions, Reviews of Legal Liter- 
ature, Legal Miscellany and Leading Cases, 
Published in the first ten volumes of the CEN- 
TRAL LAW JOURNAL, to which is Prefixed.a 
Table of Cases and a Table of Legal Essays and 
Monographs. By John D. Lawson, author of 
‘A Treatise on the Contracts of Common Car- 
riers,’’ and Editor of the CENTRAL LAw JouR- 
NAL 1877-1881. St. Louis, Mo.: William H. 
Stevenson, Law Publisher. 1881. 

If any man sbould be cxnonized, it is the index- 
maker. It is he that makes it possible forany one 
to acquire much knowledge, and it is he that ena- 
bles us to find what we know, whether that be 
much or little, just when it is needed. A book 
without an index is much the same as an index 
without a book. An index to the CENTRAL Law 
JOURNAL is a thing to be particularly desired. 
Every lawyer knows how it is with law journals. 
We look over a number, and lay it down witha 
feeling that there is nothing in it that we care 
about. A week afterwards we find that we have 
need of something that we had thought of no im- 
portance. The unconsidered trifles suddenly be- 
come matters of urgent importance. Often we 
recall faintly something seen in some number or 
volume of a law journal; but we havea sort of 
despondent feeiing that we shall never be able to 
find it again; that it is easier to go back to di- 
gests and text books, to examine piece by piece 
the scattered texts which we had seen somewhere 
brought into connection. 

The index prepared by Mr. Lawson is what 
might be expected from his familiarity with the 
CENTRAL LAw JOURNAL; that is to say, about as 
near perfect as such a thing could be made. Here- 
after it will only take a moment to find, whatever 
may have been said on any topic in the journal in 
question during the period covered by the ten 
volumes that are already completed. The ten 
volumes have acquired a new value. They throw 
the light of contemporary thought and feeling on 
cases that have now passed into history; they re- 
flect the criticisms that were made, the sugges- 
tions that still survive for contests not yet arisen. 
In short, with this digest the CENTRAL Law Jour- 
NAL becomes at once a standard work of the 











most diversified legal character, with the readiest 
means of access to every line of it. 
U. M. ROsE. 








NOTES. 





——A good story is told of a western lawyer and a 


coal dealer. A load of coal was ordered of the coal 


dealer to be delivered ata residence described, 
but by mistake it was delivered at the house ad- 
joining, occupied by the lawyer aforesaid, and 
put in the coal cellar. The coal dealer soon after, 
learning the mistake, and not hearing from the 
party at whose house the coal had been delivered, 
and being fearful as to what might happen to 
him ina contest with a lawyer, he called on the 
lawyer in question at his office, stating that he 
wanted a little advice in a small matter, and 
thereupon stated the aforesaid case of delivery of 
the coal to the wrong party, and asked what his 
remedy was. The lawyer stated very promptly 
that the party to whom the coal was delivered, if 
he had accepted it, was liable for its value. Said 
the coal dealer, **The coal was delivered at your 
house.”? “At my house?’ said the lawyer, ‘‘and 
where is the coal now?”’ ‘It is in your coal cel- 
lar,’’ said the coal dealer. ‘*Ah,’’ says the lawyer, 
“then I must see about this. How much was the 
coal?” ‘*Three dollars and a half,’’ says the coal 
dealer. Turning to his desk the lawyer proceeded 
and wrote something on a piece of paper; hand- 
ing it to the coal dealer. ‘There,’’ says he, ‘this 
is your bill. I have given you the advice asked, 
which is five dollars. Ihave given you credit on 
the bill for the coal—three dollars and a half—the 
balance you can hand to me when convenient.”’ 
The coal dealer left with a flea in his ear. 

At the trial of a law suit in Kansas about a 
team of mules, A, attorney for defendant, in 
cross-examination, asked B, a witness: ‘*What 
was the condition of the mules when the plaintiff 
sold them, as compared with their condition when 
the defendant returned them to the plaintiff?’’ 
Ans. “I should think there was a decided im- 
provement.’’ Ques. **Do you mean mentally or 
physically?’ Ans. ‘*Physically, of course.’’ Ques. 
‘*What is their mental condition at this time?’’ 
Ans. (After a little copsideration.) ‘About the 
same as yours, I should think.” 

—In a recent trial befor a justice of the peace, 
only the defendant was represented by counsel. 
After the hearing of the testimony, the lawyer 
remarked that the case was so elear that he 
deemed it unnecessary to argue it, and briefly re- 
ferred his honor to a few well-established princi- 
ples of law applicable. The magistrate remarked,. 
“It was stated on yesterday that my decision 
would be influenced by the lawyer in the case, 
and in order to show that I am not to be ‘bam- 
boozled’ by them, I prepared an opinion on the 
same;’? and turning to the merchant in whose 
store the court was held, said: ‘Mr. Caul, please 
give me my decision in this case, which I gave you 
to keep last night.” 








